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The House met at 11 a.m.
f

PRAYER

Rabbi Rachel S. Mikva, Congregation
Hakafa, Glencoe, IL, offered the follow-
ing prayer:

For the sake of Heaven.
The rabbis taught: Any argument

conducted for the sake of Heaven will
bear fruit. If not for the sake of Heav-
en, it yields nothing.

God, Source of knowledge and in-
sight, what does it mean: For the sake
of Heaven?

That each of us has the courage to
face and to speak the truth? And still,
however, passionately we may cling to
our vision of truth, we must never fail
to recognize Your image, God, reflected
in the face of the other.

For the sake of Heaven.
That we are always mindful before

whom we stand? Committed to serve
constituents, the Nation, the people of
the world, ultimately we stand before
You, naked of power or possessions,
seeking only to understand Your will
and do it with a whole heart.

For the sake of Heaven. God, we pray
that our words and our deeds may be
for Your sake, bringing healing to our
world and wholeness to all those whose
lives we touch. Amen.
f

THE JOURNAL

The SPEAKER. The Chair has exam-
ined the Journal of the last day’s pro-
ceedings and announces to the House
his approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.
f

PLEDGE OF ALLEGIANCE

The SPEAKER. Will the gentle-
woman from Maryland [Mrs. MORELLA]
come forward and lead the House in the
Pledge of Allegiance.

Mrs. MORELLA led the Pledge of Al-
legiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

f

SUNDRY MESSAGES FROM THE
PRESIDENT

Sundry messages in writing from the
President of the United States were
communicated to the House by Mr.
Edwin Thomas, one of his secretaries.

f

MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Hallen, one of its clerks, announced
that the Senate had passed a bill of the
following title, in which the concur-
rence of the House is requested:

S. 244. An act to further the goals of the
Paperwork Reduction Act to have Federal
agencies become more responsible and pub-
licly accountable for reducing the burden of
Federal paperwork on the public, and for
other purposes.

f

REPORT ON H.R. 1158, EMERGENCY
SUPPLEMENTAL APPROPRIA-
TIONS FOR ADDITIONAL DISAS-
TER ASSISTANCE AND MAKING
RESCISSIONS FOR FISCAL YEAR
1995

Mr. LIVINGSTON, from the Commit-
tee on Appropriations, submitted a
privileged report (Rept. No. 104–70) on
the bill (H.R. 1158) making emergency
supplemental appropriations for addi-
tional disaster assistance and making
rescissions for the fiscal year ending
September 30, 1995, and for other pur-
poses, which was referred to the Union
Calendar and ordered to be printed.

REPORT ON H.R. 1159, SUPPLE-
MENTAL APPROPRIATIONS AND
RESCISSIONS FOR FISCAL YEAR
1995

Mr. LIVINGSTON, from the Commit-
tee on Appropriations, submitted a
privileged report (Rept. No. 104–71) on
the bill (H.R. 1159) making supple-
mental appropriations and rescissions
for the fiscal year ending September 30,
1995, and for other purposes, which was
referred to the Union Calendar and or-
dered to be printed.

f

COMMUNICATION FROM CHAIRMAN
OF THE COMMITTEE ON HOUSE
OVERSIGHT

The SPEAKER laid before the House
the following communication from the
chairman of the Committee on House
Oversight:

COMMITTEE ON HOUSE OVERSIGHT,
Washington, DC, March 3, 1995.

Hon. NEWT GINGRICH,
Speaker, House of Representatives, The Capitol,

Washington, DC.
DEAR MR. SPEAKER: Pursuant to House

Rule 51, clause 7, I have appointed the Hon-
orable Lincoln Diaz-Balart as chairman of,
and the Honorable Robert W. Ney to serve
on, the review panel established by that Rule
for the 104th Congress.

Best regards,
BILL THOMAS,

Chairman.

f

ANNOUNCEMENT BY THE SPEAKER

The SPEAKER. The Chair will recog-
nize 10 Members on each side for 1-min-
utes, after the gentleman from Illinois
[Mr. PORTER].

f

TO WELCOME RABBI RACHEL
MIKVA

(Mr. PORTER asked and was given
permission to address the House for 1
minute.)
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Mr. PORTER. Mr. Speaker, I have

the great pleasure today of welcoming
to the House Chamber Rabbi Rachel
Mikva of Temple Hakafa who gra-
ciously began our session this morning
with her opening prayer. It is an honor
to welcome Rabbi Mikva to Washing-
ton and to the House of Representa-
tives, and the wonderful words she
shared with us today reflect the strong
leadership she provides to the people of
her congregation in Glencoe, IL.

But my connection with Rabbi Mikva
goes far beyond the fact that her syna-
gogue is located in my congressional
district. Her farther, Abner Mikva, is
well known to all of us in this Chamber
for his distinguished service as a judge
and later as chief judge for the Circuit
Court of Appeals for the District of Co-
lumbia, a position to which he was ap-
pointed by President Jimmy Carter.
After many years of outstanding work
as a jurist, Ab agreed last year to leave
the bench to serve in his current office
in the White House as counsel to the
President.

What newer Members may not know
is that Ab Mikva once represented the
10th District of Illinois. And in 1978, I
challenged him for the seat. Our cam-
paign that year was heated and ener-
getic and was a race of ideas and re-
spectful debate in the greatest tradi-
tion of American politics.

The victor of the campaign was not
known on election evening. And when
we awoke the morning after, Ab had re-
tained his seat by a margin of 650
votes. Rachel at that time was 18 years
of age, and one can expect that with
her hard work for her father perhaps
she provided enough of her fellow 18-
year-old votes to win so close an elec-
tion.

Shortly thereafter, Ab was appointed
to the bench by President Carter, and I
ran successfully in the special election
that followed to succeed him and rep-
resent the wonderful people of the 10th
District here in Washington.

We have remained good friends over
the years, and it is a pleasure to wel-
come him here today. He is in the gal-
lery to my right with his grandchildren
and Rachel’s children, Jacob and
Karen, and I thank his daughter, Rabbi
Rachel Mikva, for inspiring us with her
opening prayer today.

Mr. MYERS of Indiana. Mr. Speaker,
will the gentleman yield?

Mr. PORTER. I yield to the gen-
tleman from Indiana.

Mr. MYERS of Indiana. Mr. Speaker,
I join many friends of the Mikva fam-
ily in welcoming Rabbi Rachel. The
Mikva family and my family became
friends many years ago when they first
came to Washington. We lived in the
same neighborhood. Little Rachel and
our youngest daughter, Lori, became
very good friends, schoolmates.

I can recall and I can recommend it
to about 350 high school kids here this
morning, when they would come to
visit their fathers. Rachel would sit on
this side of the aisle, on the center
aisle, and our daughter, Lori, on the

other side, and just stare at each other,
good friends at home and in school, but
they became very competitive here. So
we always remember that little Rachel,
so proud today as we join the Mikva
family and their grandchildren and
welcome Rachel. We thank her for join-
ing us today.
f

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore (Mr.
CUNNINGHAM). Members should not
refer to the gallery.
f

REPUBLICAN CONTRACT WITH
AMERICA

(Mr. CHABOT asked and was given
permission to address the House for 1
minute.)

Mr. CHABOT. Mr. Speaker, our Con-
tract With America states the follow-
ing: On the first day of Congress, a Re-
publican House will require Congress to
live under the same laws as everyone
else; cut committee staffs by one-third;
and cut the congressional budget.

We kept our promise.
The contract goes on to state that in

the first 100 days, we will vote on the
following items: A balanced budget
amendment—we kept our promise; un-
funded mandates legislation—we kept
our promise; line-item veto—we kept
our promise; a new crime package to
stop violent criminals—we kept our
promise; national security restoration
to protect our freedoms—we kept our
promise; Government regulatory re-
form—we kept our promise; and com-
monsense legal reform to end frivolous
lawsuits—we are doing this now.

And we have these items still to go:
Welfare reform to encourage work, not
dependence; family reinforcement to
crack down on deadbeat dads and pro-
tect our children; tax cuts for middle-
income families; Senior Citizens’ Eq-
uity Act to allow our seniors to work
without Government penalty; and con-
gressional term limits to make Con-
gress a citizen legislature.

This is our Contract With America.
f

RESPONSIVE TO THE NEEDS OF
VETERANS

(Mr. MONTGOMERY asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. MONTGOMERY. Mr. Speaker, I
also would like to welcome Rabbi
Mikva to be our guest Chaplain today.

Mr. Speaker, doctors still are unable
to diagnose some illnesses affecting
gulf war veterans. Speaking before the
Veterans of Foreign Wars Monday, the
President of the United States indi-
cated his intention to continue the
search for the answers, and we cer-
tainly congratulate him on that.

Mr. Speaker, moving to another area,
we will have a vote on this floor next
week to cut some funding for veterans’
programs. I hope the House will not do

this and will continue to appreciate
our great veterans.

f

INTERNATIONAL WOMEN’S DAY

(Mrs. MORELLA asked and was given
permission to address the House for 1
minute and to revise and extend her re-
marks.)

Mrs. MORELLA. Mr. Speaker, today,
March 8, we commemorate Inter-
national Women’s Day, and is it not
appropriate to have Rabbi Rachel
Mikva offer us the morning inspira-
tion.

This is a time to recall the difficul-
ties which women in the United States
and around the world continue to face
in their efforts to achieve equal rights
and equal opportunity and to commit
ourselves to remedy the difficulties.

Recent times have seen great atten-
tion to the subject of women and
human rights. Women made great
gains at the Vienna Human Rights
Conference, and last September’s Inter-
national Conference on Population and
Development focused attention not
only on the need for access to family
planning but other issues also concern-
ing women, literacy, girls’ education,
and childhood and maternal nutrition
programs. Women’s issues are central
to the current economic conference in
Copenhagen and will take center stage
at the Beijing conference later this
year.

As we look to cutting U.S. foreign as-
sistance, I hope we will take care to see
the benefits which we receive when we
support women’s rights. Let us in all
ways make sure that we celebrate
International Women’s Day.

f

REPUBLICAN SHELL GAME

Mr. GENE GREEN of Texas. Mr.
Speaker, the Republicans should stop
playing the shell game with promising
increased funding for school lunches
but not guaranteeing that increase.
The Republican welfare reform bill re-
moves the guarantee of school lunches,
but it does provide an increase in the
spending authorization. Promising an
increase in one bill at the same time
passing this week massive education
and school rescissions in another bill
proves to America that no program is
safe from the budgetary axe of the ma-
jority party, including school lunches.

I ask my colleagues from Texas to
contact the State agency which is run-
ning the school breakfast and lunch
program. They estimate a cut in meals
to children.

We may wish to waive this off as a
reduction of an increase, but what
about the increase in population which
has occurred in Texas and particularly
in Houston.

Let us be fair, take school lunches
and breakfast program out of welfare
reform and put it back into education.
A hungry child is not a good student.
These programs could be streamlined,
but Congress should guarantee that
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every child in America should have a
hot nutritious meal at school.

Under the Republican bill, we lose
the lunch guaranteed by this shell
game, promising an increase, taking
away an appropriation and yet letting
the State transfer 20 percent.
f

THE TOP 10 LIST

(Mr. HAYWORTH asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. HAYWORTH. Mr. Speaker, from
the home office in Scottsdale, AZ, the
top 10 falsehoods of 1995: No. 10, owners
and players really care only about the
game of baseball; No. 9, Republicans
are cutting children’s nutrition pro-
grams; No. 8, you can trust Connie
Chung; No. 7, the protesters around
here in recent days are not paid with
taxpayer funds; No. 6, the media is fair
and unbiased; No. 5, we need more Fed-
eral regulations, not less; No. 4, those
six Democrats voted against a balanced
budget amendment for principle, not
for politics; No. 3, Bill Clinton really
knows what he is doing in Mexico; No.
2, the President really wants to end
welfare as we know it; and, Mr. Speak-
er, the No. 1 falsehood of 1995 we will
get out early tonight.
f
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A TRIBUTE TO MARYAM RAJAVI
AND FREEDOM FIGHTERS IN
IRAN ON INTERNATIONAL WOM-
EN’S DAY

(Mr. TRAFICANT asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. TRAFICANT. Mr. Speaker, today
is International Women’s Day, cele-
brated here in America, but not in
Iran. In Iran, women are treated like
cattle. Women cannot own property. In
fact, women cannot even choose their
own clothing, and are still stoned to
death.

What is ironic is this terrorist na-
tion, this totalitarian regime is now
being challenged by a new democratic
resistance party led by a woman,
Maryam Rajavi. I rise today to pay
tribute to Maryam Rajavi and the free-
dom fighters in Iran and, on Inter-
national Women’s Day, to pay tribute
to the achievement of all women, but
advise Congress to take a look at Iran.

Iran will not change from without;
Iran must change from within. Presi-
dent Maryam Rajavi and her govern-
ment in exile, a democratic govern-
ment in exile in France, can do that,
and provide human rights in Iran.
f

REFORMING THE WELFARE SYS-
TEM SO IT WORKS FOR THE PEO-
PLE, NOT AGAINST THE PEOPLE

(Mr. HEFLEY asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. HEFLEY. Mr. Speaker, it is time
for us to admit to ourselves that the
grandiose welfare programs of the
1960’s have failed. Welfare has been rid-
dled with crime and abuse for years. At
long last, it is time to fix the welfare
system from just maintaining the poor
to transforming the poor.

Middle-income Americans no longer
equate compassion with spending more
money in Washington for programs
that do not work. Money is not the an-
swer. Change is the answer. And that is
what we want to do—change the wel-
fare system so that it works for the
people not against the people.

The three principles of change are
personal responsibility, work, and
State control.

Mr. Speaker, we are keeping our
promises. Instead of defending the sta-
tus quo, we will produce real change.

f

DON’T CUT THE SCHOOL LUNCH
PROGRAM

(Mr. ROMERO-BARCELÓ asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. ROMERO-BARCELÓ. Mr. Speak-
er, the school lunch program is a good,
proven program. It fees hungry chil-
dren nutritious meals. Children who
are not hungry learn better and are
healthier. This is a simple premise, but
it is a premise that has worked well
since the original school lunch pro-
gram was signed into law in 1946.

I believe that it is a travesty and a
disgrace to destroy such a successful
program. Throwing this program into a
block grant does absolutely nothing to
ensure that such funds will end up in a
school lunch program of the high cali-
ber that we now have. As a former
mayor and Governor, I have grave res-
ervations about the effectiveness of a
system of block grants where vitally
necessary nutrition programs are
forced to compete against each other
for increasingly scarce dollars.

No child in a nation like ours should
go to school hungry or suffer from mal-
nutrition. The school lunch program
helps to ensure that this does not hap-
pen. It is a proven program—it works.
Do not cut the school lunch program.
Do not cut taxes for wealthy corpora-
tions at the cost of our children’s phys-
ical and emotional health.

This is not a Contract with America,
this is a contract with the wealthy of
America against the poor, against the
veterans, and against the children of
America.

f

THROUGH WELFARE REFORM
AMERICANS WILL BE AGAIN EM-
POWERED, NOT ENTITLED, TO
LIFE, LIBERTY, AND THE PUR-
SUIT OF HAPPINESS

(Mr. MARTINI asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. MARTINI. Mr. Speaker, when my
grandfather, Michael, came from Italy
to America over 90 years ago, he came
because of a promise. It was the prom-
ise that sets the United States apart
from every other nation in the world.

That promise is the American dream:
the deal that if you are willing to sac-
rifice and live by the rules set out by
the world’s greatest democracy, then
you are empowered, not entitled, to
follow a life of liberty and a pursuit of
happiness that only America can offer.

When I came to Congress, I came be-
cause of that promise. I told my con-
stituents I would protect that dream
that our forefathers created, nurtured,
and cherished.

Mr. Speaker, after 2 months on the
job, I can say with great satisfaction
that we are indeed restoring that sa-
cred promise. Our efforts to date pro-
tect in our society what was so dear to
my grandfather and all of our ances-
tors: a sense of opportunity, respon-
sibility, and accountability that truly
distinguishes these United States of
America.

f

DEMOCRATS WILL NOT BE HAPPY
UNTIL EVERY CHILD GETS GOOD
NUTRITION

(Mrs. SCHROEDER asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Mrs. SCHROEDER. Mr. Speaker, the
Los Angeles Times today reports that
when Speaker NEWT GINGRICH was
asked about the Democrats and the
school lunch program, he said, ‘‘The
Democrats won’t be happy until every
child gets a Ferrari.’’

Let me tell you, this is not a school
car program, this is a school lunch pro-
gram, and the Democrats will not be
happy until every child gets good nu-
trition, ‘‘Why Johnny can’t eat.’’ We
are not talking about happy meals
with little prizes in them, and we are
not talking about big fancy cars, be-
cause we do not give them to our kids;
besides which, I must say to the Speak-
er, if Democrats were going to give
anything, they would give a Ford.

f

ENDING POVERTY, CONTROLLING
WELFARE ARE GOALS OF BLOCK
GRANTS TO STATES

(Mr. JONES asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. JONES. Mr. Speaker, during the
past 30 years, the Government has
tried solving the problems of the poor.
The Government has invested over $5
trillion to create a better life for the
needy while in reality, this outdated
and bureaucratic-laden system has en-
couraged a destructive social behavior
in recipients, including an ever in-
creasing illegitimacy rate. Since 1965,
the average household has spent $50,000



CONGRESSIONAL RECORD — HOUSEH 2816 March 8, 1995
in taxes to support this system and of
the 5 million families who receive ben-
efits only 20,000 people work.

As members of Congress, we have the
responsibility to end this cycle of de-
pendency. The Republican proposal will
do just that. We will merge four cash
welfare programs into one block grant
to the States, saving the taxpayer $5.6
billion. Under this block grant, States
will gain greater responsibility in ad-
ministering the program and more
flexibility to be innovative in combat-
ing poverty and welfare.

We will continue to create programs
to restore the power of the States and
to return the American dream to ev-
eryday people.
f

CURTAILMENT OF JOBS PROGRAM
THREATENS 1.2 MILLION CHIL-
DREN WITH ILLNESS

(Mr. FIELDS of Louisiana asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. FIELDS of Louisiana. Mr. Speak-
er, I rise today to voice my strong op-
position to the dismantling of our Na-
tional Summer Youth Job Programs.

Mr. Speaker, 1.2 million children will
lose the opportunity to be employed
and educated this summer. In my State
$19 million would be eliminated, can-
celing 13,000 summer youth jobs. That
is right, Mr. Speaker, this summer we
will have an additional 600,000 young
people nationwide on the streets with
nothing to do, at a time when we
should be encouraging work, and dis-
couraging crime.

I submit, Mr. Speaker, this rescission
is a crime and we should defeat the re-
scission proposal when it arrives to the
floor.

I urge my colleagues on both sides of
the aisle to look beyond our whips,
look beyond our caucuses, look beyond
our party positions. Let us not look be-
yond our consciences.

Let us stand up for our young people
and say ‘‘yes, you will have and deserve
the right to work this summer.’’
f

INTERNATIONAL WOMEN’S DAY

(Ms. PRYCE asked and was given per-
mission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. PRYCE. Mr. Speaker, today is
International Women’s Day, a day in
which women around the world are
commemorating their struggles and
victories.

One of the most important ways to
ensure the safety and success of women
throughout the world is to provide
them with economic stability.

This is especially true in America,
and is center to the debate taking
place in this body over welfare reform.
The current welfare system locks
women into dependency and destroys
their futures. It does not provide the
incentives to obtain job skills or an
education. It is a system that encour-

ages teenage mothers to leave their
parents’ home and take a premature
step into life’s troubles. In short, not
only does the current welfare system
fail to help women, it suppresses
women and destroys chances for their
futures and those of their children.

We have to create a welfare system
that encourages responsibility; one
that provides women with opportuni-
ties to become self-sufficient and to
provide for their families.

Economic stability allows women to
take charge of their lives and not live
as victims of government dependency.

In the spirit of International Wom-
en’s Day, I urge my colleagues to sup-
port America’s women through mean-
ingful welfare reform—we all should be
able to live the American Dream.

f

GINGRICH REVOLUTIONARIES SAY
TO HUNGRY CHILDREN ‘‘LET
THEM EAT BLOCK GRANTS’’

(Mr. DEFAZIO asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. DEFAZIO. Mr. Speaker, a school
principal in my district told me of chil-
dren lined up at the door of one of our
neighborhood schools on a Monday
morning, not because they were so anx-
ious to learn, but because they were
hungry. Their school breakfast was to
be their first hot meal since school
lunch on Friday, 21⁄2 days without a hot
meal.

Those hungry kids are just going to
have to go a little bit longer if the Re-
publican cuts in the Nutrition Pro-
grams and the School Lunch Programs
go through. They tell us it is just the
administrative costs, they just want to
eliminate the Federal bureaucrats to
the cook in the local school, that
would be 4 percent of the costs. Their
cuts are seven times the administra-
tive costs.

Mr. Speaker, just a little decrease or
increase in the price of food? More eli-
gible hungry kids? The Republicans
have an answer for that: Give them
smaller portions, that is the Repub-
lican plan. Two centuries ago Marie
Antoinette said ‘‘Let them eat cake.’’
Today’s Gingrich revolutionaries say
‘‘Let them eat block grants.’’

f

PRESIDENTIAL EXECUTIVE ORDER
BANNING THE HIRING OF PER-
MANENT REPLACEMENT WORK-
ERS BY FEDERAL CONTRACTORS

(Mr. GOODLING asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. GOODLING. Mr. Speaker, this
morning, President Clinton signed an
Executive order that would ban Fed-
eral contractors from hiring permanent
replacement workers. I rise today to
express my strong opposition to the
President’s action, both in terms of
what it means for our country’s work-

place policy, as well as the manner in
which it was done.

In terms of workplace policy, the
President’s order will have serious neg-
ative implications for our system of
collective bargaining. The foundation
of that system is a balancing of the in-
terests and risks of labor and manage-
ment that allows the bargaining proc-
ess to prod both parties toward a col-
lective agreement on the terms and
conditions of employment.

A ban on the use of replacement
workers will undoubtedly lead to more
strikes, and the ripple effects of those
strikes will result in lost jobs and lost
business opportunities throughout in-
dustry.

Beyond its policy implications, the
legality of the Executive order is also
questionable. The Congress has ex-
pressed its will with respect to the le-
gality of permanent replacement work-
ers and the President’s order runs com-
pletely counter to that will. The re-
sponsibility for setting employment
policy rests in the Congress, not in the
White House.

I call on President Clinton to recon-
sider his decision to pursue this dan-
gerous and ill-conceived threat to our
national labor policy.

f

COMMEMORATING INTERNATIONAL
WOMEN’S DAY

(Mrs. LOWEY asked and was given
permission to address the House for 1
minute and to revise and extend her re-
marks.)

Mrs. LOWEY. Mr. Speaker, I rise
today to Commemorate International
Women’s Day. Today we celebrate the
victories and commemorate the strug-
gles of women around the globe.

While women have made considerable
progress in the struggle for civil rights
and equity, we still have a long way to
go. Women have gained greater access
to education. But currently, through-
out the world there are about 85 mil-
lion fewer girls enrolled in school than
there are boys, despite nearly equal
numbers of girls and boys in the world.
We must do better.

Women have gained greater access to
jobs and the economy, but currently,
women compromise nearly two-thirds
of the world’s illiterate population. We
must do better.

Women have fought, in this country
and around the world, to gain access to
adequate health care and full reproduc-
tive rights. But an estimated 500,000
women die each year from pregnancy
related causes, including unsafe abor-
tions. And in this country, the debate
over abortion rights, and recent ac-
tions to eliminate that right in the
case of victims of rape and incest,
threatens to undermine the health and
safety of women. We must do better.

Mr. Speaker, the upcoming U.N. Fourth
International Conference on Women will pro-
vide us an opportunity to look at how we might
do better. I join my colleagues in commemo-
rating today, International Women’s Day. It is
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a day to look toward the future, when we must
do better for women.
f

OPPOSING THE EXECUTIVE ORDER
BANNING THE USE OF PERMA-
NENT REPLACEMENT WORKERS
DURING STRIKES

(Mr. FAWELL asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. FAWELL. Mr. Speaker, in the
collective bargaining process, the
union has the ultimate right to strike
in an economic strike. The employer
has the right, however, to hire perma-
nent replacement workers in order to
be able to continue his business.

I rise today to express my strong op-
position to the Executive order just is-
sued by the President which would ban
the use of permanent replacement
workers during strikes against govern-
ment contractors. I question the au-
thority of the President to issue such
an order, and I urge him to rethink
this divisive strategy.

The labor law implications of ban-
ning permanent replacements have
been debated at length in this Cham-
ber. The fact that many, many days
have been devoted to the issue in re-
cent years should leave no doubt in
anyone’s mind that this is a legislative
issue. Any Executive order that touch-
es on this same issue is an infringe-
ment on the separation of powers so
vital to our constitutional form of gov-
ernment. It would be an usurpation of
the congressional authority.
f

THE GOP’S DRAMATIC CUTS TO
PROGRAMS FOR CHILDREN

(Mr. STUPAK asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. STUPAK. Mr. Speaker, the GOP
budget cutters are at it again. In yes-
terday’s Congress Daily, the GOP
chairman said ‘‘I want to downsize in a
way that makes sense, but is dra-
matic.’’

Yes, the GOP is dramatic. It is dra-
matic to cut the children’s preschool
nutrition program. It is dramatic to
cut the school breakfast program. It is
dramatic to cut the school lunch pro-
gram. It certainly is dramatic, but
where does all this dramatic money go?

After the GOP dramatically cuts the
children’s nutrition program, the
money will go not to the deficit, not to
reduce our debt, but it goes to those
families who will get a tax break, those
families who make more than $180,000 a
year.
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Tax breaks for those families who do
not worry about hot lunch or who
worry about preschool nutrition pro-
grams.

Oh, yes, it is dramatic. Let us reject
these Republican cuts aimed at all
children. While it may be dramatic,

Mr. Speaker, it certainly does not
make sense.
f

EXECUTIVE ORDER BARRING USE
OF REPLACEMENT WORKERS
DURING LABOR DISPUTES
CALLED UNCONSTITUTIONAL

(Mr. LAHOOD asked and was given
permission to address the House for 1
minute.)

Mr. LAHOOD. Mr. Speaker, 8 months
ago the striker replacement legislation
died in the Senate of the United States.
Almost 4 months ago, the people of the
United States vetoed the failed policies
of the past. They demanded less intru-
sion in our lives. The President of the
United States is seeking to force
through that which we and the Amer-
ican people have rejected.

Mr. Speaker, we learn from the
media that the administration has is-
sued an Executive order to ban the use
of permanent replacement workers
during labor disputes involving govern-
ment contractors. We have not seen
the details yet, but I cannot imagine
such an order that would be constitu-
tional or lawful.

The Executive order will be a serious
impediment to our defense readiness.
The order would debar Federal contrac-
tors for reasons other than quality and
effectiveness. As a result, for political
reasons, our fighting men and women
would not necessarily be guaranteed
the best product by the best possible
contractors. This I cannot coun-
tenance.

Mr. Speaker, it is a sad day for our
Nation whenever one branch of our
constitutional form of government
seeks to encroach on the province of
another. I am afraid we are on the
verge of such a day.
f

SUPPORT FEDERAL NUTRITION
PROGRAMS

(Ms. ESHOO asked and was given per-
mission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. ESHOO. Mr. Speaker, we have be-
come the most powerful country in the
world because previous generations in-
vested in us. Now the new Republican
majority is treating this generation of
children differently. If we do nothing
else in this body, we need to take care
of our children, those whom we inherit
as legislators, the children of our Na-
tion. I am a mother and I have spent
my adult life raising, nurturing, and
caring for my children. They are my
first priority and my reason for living.

The children of our country deserve
the same from us. We must feed their
bodies to keep them healthy and nour-
ished and feed their minds to help them
become productive citizens. That is
why we provide school lunches. That is
why we have a public education sys-
tem, and job training programs. That
is why mind-enriching noncommercial
public programming and public tele-
vision is so important.

The Republican majority is cutting
the funding for the children of our Na-
tion, the nutrition for their bodies and
the food for their minds, and these cuts
will starve our Nation’s future.

I urge my colleagues to think about
our Nation’s children and not rob them
of their future.

f

ANNUAL REPORT ON ADMINISTRA-
TION OF FEDERAL RAILROAD
SAFETY ACT OF 1970—MESSAGE
FROM THE PRESIDENT OF THE
UNITED STATES

The SPEAKER pro tempore (Mr.
CUNNINGHAM) laid before the House the
following message from the President
of the United States, which was read
and, together with the accompanying
papers, without objection, referred to
the Committee on Transportation and
Infrastructure.

To the Congress of the United States:
I transmit herewith the 1993 annual

report on the Administration of the
Federal Railroad Safety Act of 1970,
pursuant to section 211 of the Act (45
U.S.C. 440(a)).

WILLIAM J. CLINTON.
THE WHITE HOUSE, March 8, 1995.

f

1995 TRADE POLICY AGENDA AND
1994 ANNUAL REPORT ON TRADE
AGREEMENTS PROGRAM—MES-
SAGE FROM THE PRESIDENT OF
THE UNITED STATES

The SPEAKER pro tempore laid be-
fore the House the following message
from the President of the United
States, which was read and, together
with the accompanying papers, without
objection, referred to the Committee
on Ways and Means.

To the Congress of the United States:
As required by section 163 of the

Trade Act of 1974, as amended (19
U.S.C. 2213), I transmit herewith the
1995 Trade Policy Agenda and 1994 An-
nual Report on the Trade Agreements
Program.

WILLIAM J. CLINTON.
THE WHITE HOUSE, March 8, 1995.

f

ANNUAL REPORT OF FEDERAL
COUNCIL ON THE AGING—MES-
SAGE FROM THE PRESIDENT OF
THE UNITED STATES

The SPEAKER pro tempore laid be-
fore the House the following message
from the President of the United
States, which was read and, together
with the accompanying papers, without
objection, referred to the Committee
on Economic and Educational Opportu-
nities.

To the Congress of the United States:
In accordance with section 204(f) of

the Older Americans Act of 1965, as
amended (42 U.S.C. 3015(f)), I transmit
herewith the Annual Report for 1994 of
the Federal Council on the Aging. The
report reflects the Council’s views in
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its role of examining programs serving
older Americans.

WILLIAM J. CLINTON.
THE WHITE HOUSE, March 8, 1995.

f

SECURITIES LITIGATION REFORM
ACT

The SPEAKER pro tempore. Pursu-
ant to House Resolution 105 and rule
XXIII, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the further
consideration of the bill, H.R. 1058.
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IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the fur-
ther consideration of the bill (H.R.
1058) to reform Federal securities liti-
gation, and for other purposes, with
Mr. COMBEST in the chair.

The Clerk read the title of the bill.
The CHAIRMAN. When the Commit-

tee of the Whole rose on Tuesday,
March 7, 1995, the amendment offered
by the gentleman from Texas [Mr.
FIELDS] had been disposed of and the
bill was open for amendment at any
point.

Six hours and thirty-five minutes re-
main for consideration of amendments
under the 5-minute rule.

Are there further amendments to the
bill?

AMENDMENT OFFERED BY MS. ESHOO

Ms. ESHOO. Mr. Chairman, I offer an
amendment.

The Clerk read as follows:
Amendment offered by Ms. ESHOO: Page 18,

beginning on line 2, strike ‘‘For example, a
defendant who genuinely forgot to disclose,
or to whom disclosure did not come to mind,
is not reckless.’’.

Ms. ESHOO. Mr. Chairman, I offer
this amendment to improve the stand-
ard by which H.R. 1058 determines if a
person has acted recklessly in mislead-
ing buyers or sellers of securities.

Protecting against reckless conduct
is critical in securities law because in
the world of finance there is ample op-
portunity to mislead investors with
recklessly fraudulent statements.

My amendment is an effort to im-
prove H.R. 1058 in this critical area.
H.R. 1058 has many solid and much
needed legal reforms. And as several of
my colleagues mentioned yesterday, we
should have had legislation on this
issue before this House long before
today. It is needed, and it is overdue.

However, Mr. Chairman, the bill be-
fore us is seriously deficient when it
comes to recklessness—not so much by
what is missing, but by what has been
added. My amendment protects the
recklessness standard by striking the
sentence which allows the defendant to
escape liability by saying, ‘‘Your
honor, I forgot to disclose that impor-
tant fact to the customer.’’ In other
words, I forgot to tell the truth.

Outside of this sentence, Mr. Chair-
man, the bill’s definition of reckless-
ness is perfectly adequate. It follows

the so-called Sundstrand decision
which has been supported by 75 percent
of the Federal courts.

Yet, H.R. 1058 has taken Sundstrand
and modified it to include a provision
which exempts from liability defend-
ants who forgot to act responsibly.

Mr. Chairman, I believe there is a
reason that no U.S. appellate courts
have adopted the definition for reck-
lessness as it is stated in H.R. 1058.

Our Nation’s judges, most of them
conservative appointees, understand
the difficulty plaintiffs, with legiti-
mate cases, have in proving ‘‘knowing’’
fraud. Our courts have resoundingly
said recklessness is not the same as
knowing fraud, and ‘‘I forgot’’ is not an
excuse.

For two centuries this country has
prided itself on the fact that we are
governed by the rule of law rather than
by the whim of individuals. Now the
majority proposes to overturn this
principle with one sentence providing
every guilty defendant the opportunity
to escape retribution.

Mr. Chairman, I am not a lawyer.
But I have a lay person’s respect for
our Nation’s statutes. They should be
written with care and with the goal of
providing justice for every citizen.

Now with that in mind, Mr. Chair-
man, when we write the statute which
prohibits reckless and fraudulent con-
duct in securities law, do we want to
include the following sentence: ‘‘For
example, a defendant who genuinely
forgot to disclose, or to whom disclo-
sure did not come to mind, is not reck-
less.’’

Mr. Chairman, do we want our laws
to say such a thing? Do we want to give
the defense of faulty memory to a reck-
less person? I don’t think so.

The high technology companies in
my district need relief from meritless
lawsuits now. We need to pass legisla-
tion that will end these suits yet pro-
tect investors’ rights.

My amendment would be one step in
the long process of writing a bill which
Congress passes and that the President
can sign. I urge my colleagues on both
sides of the aisle to support this rea-
sonable amendment and improve this
legislation.

Mr. BLILEY. Mr. Chairman, I rise in
opposition to the amendment.

Mr. Chairman, the second sentence of
the recklessness definition comes di-
rectly from the Sundstrand decision. It
is part of the holding of the case. Take
it out and we change the law. In foot-
note 20 of the Sundstrand decision, the
court wrote, ‘‘[t]hus, if a trial judge
found, for example, that a defendant
genuinely forgot to disclose informa-
tion or that it never came to his mind,
etc., this prong of the * * * test would
defeat a finding of recklessness * * * ’’
553 F.2d 1033, 1045F n. 20 (7th Cir. 1976).
Thus, the second sentence comes di-
rectly from the original decision at the
point where the judges were explaining
the standard. Opponents of the legisla-
tion seem to want to choose selectively
from Sundstrand or to pretend that the

explanatory second sentence does not
exist. But it does.

Opponents of the language argue that
the second sentence is merely a foot-
note. If we ignore footnotes, we should
ignore the recklessness issue—because
the Supreme Court created the issue in
the now-famous footnote 12 in the
Hochfelder decision. Other famous
footnotes in judicial history include
footnote 4 in the Carolene Products
case, which has generated dozens of law
review articles and thousands of pages
of commentary.

The Sundstrand court was using the
footnote to explain that the standard
for recklessness is something more
than inexcusable negligence. In the
Hochfelder decision, the Supreme
Court expressly recognized that neg-
ligence is not enough for liability
under IOb–5. Thus, a mistake, even a
bad mistake, is not enough to establish
liability. The wrongdoing must be con-
scious for liability to attach. In apply-
ing the Supreme Court’s standard, the
Sundstrand court explained that for a
party to be liable for recklessness, the
omission must derive from something
more egregious than even ‘‘white heart/
empty head, good faith.’’ The footnote
explains that ‘‘this is a subjective test
with the requirement of something
more than ‘‘inexcusable negligence’’
imposed because of Hochfelder.’’ Thus,
by including the second sentence in the
legislation, Congress is clarifying its
intent not to lower the standard under
IOb–5 cases to mere negligence or gross
negligence. As the Court explained, for-
getting facts is not actionable.

Not a single Federal district or appel-
late court relying on the Sundstrand
standard has raised any objections to
footnote 20, or have found it inconsist-
ent with the recklessness standard ar-
ticulated in the case. Federal district
courts have referred to footnote 20
when articulating the Sundstrand test.
The courts appear to accept footnote 20
as part of the holding in the case. For
example; Seifer v. Topsy’s International,
Inc. 487 F. Supp. 653, 665 (D. Kan. Mar.
19, 1980):

[T]he core requirement of Hochfelder and
Ultramereal is that the plaintiff establish
that the defendant lacked a genuine belief
that the information disclosed was accurate
and complete in all material respect.—Ac-
cord, Sundstrand, 553 F.2d at 1045 n. 20.

None of the circuit courts that have
adopted the Sundstrand standard have
rejected footnote 20 or its substance.

Opponents claim that the second sen-
tence would reverse the rule of ‘‘igno-
rance of the law is no excuse.’’ This ar-
gument is nonsense. The Sundstrand
standard speaks of ignorance of the
facts, not ignorance of the law. Igno-
rance of the law is, indeed, no excuse.
But, as the footnote says, ignorance of
the facts is negligence, or even inex-
cusable negligence, and actors are not
liable for negligence under IOb–5 ac-
tions. The law is not intended to penal-
ize individuals who forget particular
facts. The second sentence says noth-
ing about ignorance of the law and does
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not provide an affirmative defense for
one who forgot to obey the law—as the
minority argues. It speaks only to ig-
norance of facts.

I urge a ‘‘no’’ vote on the amend-
ment.

Mr. DEFAZIO. Mr. Chairman, I move
to strike the last word.

Mr. Chairman, as I heard the former
Member speaking, I could hear a dis-
tant sound and I think it was cham-
pagne corks popping on Wall Street.
This is extraordinary. I am not an at-
torney, so I will not cite chapter and
verse of precedents. I will go straight
to the heart of the matter.
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If a person who has worked hard their
whole life to put together a little bit of
savings for retirement, or maybe they
want to annuitize their pension, they
have to depend upon someone for ad-
vice. And they go and they depend
upon the advice of a stockbroker or a
prospectus written by some $500-an-
hour lawyer on Wall Street. And there
is a little omission in that prospectus.
It forgets to tell you that you are not
investing in Treasury bills, you are in-
vesting in derivatives. You lose your
money, your life savings, your
annuitized pension. It is gone. You are
broke.

Do my colleagues know what? You
now have a little problem. Two things.
One is if you want to sue, this has loser
pay in it. So if you are the individual
who lost your life savings, you have to
find the wherewithal to come with the
money to pay for the costs.

Second, it has a new and novel de-
fense from a lay person’s perspective. I
do not know of any other law in Amer-
ica where you can say, ‘‘I forgot. I for-
got.’’

What this means is the next time
that someone tries to go to court to re-
cover against the next Charles
Keating—there will not be another
Charles Keating—that would be great if
there were no more frauds that cost
the American people millions of dollars
like the savings and loan scandals. No,
that is not what it means. What it
means is you will not have recourse to
sue them because they forgot or they
just overlooked the disclosure that the
bank was on the brink of insolvency
when you put your money in there, or
when you invested it in that bank.

At a time of turmoil in international
markets, just after the bank’s scandal,
not very long after the Orange County
scandal, how is it that we can come
credibly before the American people
and say Wall Street needs protection
from those little stockholders, Wall
Street needs protection from people
who are putting their life savings in
their hands. Why? Well, because Wall
Street might forget to tell them some-
thing crucial.

This is absolutely outrageous beyond
the pale. It is a step through a looking
glass into some bizarre new world.

Mr. BLILEY. Mr. Chairman, will the
gentleman yield?

Mr. DEFAZIO. I yield to the gen-
tleman from Virginia.

Mr. BLILEY. Mr. Chairman, the gen-
tleman makes a strong argument, but
he is wrong on one of the facts, and
that is if the firm knew of some infor-
mation that was derogatory and with-
held it, they would not be excused
under this language. They could not
use the ‘‘I forgot’’ defense, because
they knew the language to begin with.

Mr. DEFAZIO. If I can reclaim my
time, I think what this leads to is full
employment for psychologists, because
we are going to have an awful lot of
amnesia on Wall Street. It was not
that they knew or recklessly dis-
regarded or consciously omitted, but it
is just they forgot at the moment that
they were drafting it, or when the print
of the prospectus came back from the
printer, the proof, and it left out the
section on risky derivatives, well, they
forgot. They forgot that that should
have been there.

Mr. BLILEY. Mr. Chairman, will the
gentleman yield again?

Mr. DEFAZIO. I yield again to the
gentleman from Virginia.

Mr. BLILEY. The word in there is
genuinely forgot, and as a proof in
fraud, you have to prove all fraud in
court. But they would not be able to
stand a chance of maintaining a de-
fense under this language if they knew
in advance and deliberately just with-
held it, because they could not use that
defense because they did not genuinely
forget.

Mr. DEFAZIO. If I can reclaim my
time, I understand this is not the reck-
less disregard section, so we already
have reckless disregard, and this is a
further definition of reckless disregard.
That is, a defense for reckless disregard
is ‘‘I forgot.’’ Is that not correct? It is
a definition of reckless disregard.

Mr. BLILEY. It is a definition of
reckless, yes. The gentleman is correct.

Mr. DEFAZIO. Reclaiming my time,
if someone recklessly disregards and
they lose your pension or your annuity,
I think at that point they should be
liable. I do not think they should have
the defense of they forgot. I do not
think the average American is going to
think depending on experts, that is an
incredible position to be taken by the
U.S. Congress.

Mr. FIELDS of Texas. Mr. Chairman,
I move to strike the requisite number
of words.

Mr. Chairman, as we are having this
debate I think it is important for all of
us as Members not to forget certain
points.

Point No. 1 mentioned by Chairman
BLILEY just a moment ago is if you
take this sentence out of the statute as
the statute is currently drafted, you
change the law. This sentence that is
the subject matter of the debate comes
directly from Sundstrand.

Some people say that this is not im-
portant because this sentence comes
from a footnote. But it is important to
point out, as the chairman did just a
moment ago, that in footnote 12 of

Hockfelder that footnote created the
issue of recklessness and whether reck-
lessness might meet the standard of in-
tent that was required.

This sentence in Sundstrand was
used to describe what was meant by
the court in interpreting recklessness.
This sentence has been litigated and
relitigated. This sentence has stood the
test of judicial review. In fact, this sen-
tence as part of Sundstrand has been
adopted by 9 of the 12 Federal circuit
courts.

I think it is really important for this
debate to put this in perspective.
Where does this particular amendment
affect the legislation, and it is impor-
tant for Members to know that this oc-
curs in subsection 4 in defining reck-
lessness. But it occurs in section 10(a)
where we are talking about the re-
quirements for securities fraud actions,
and particularly under section (a) of
Scienter, and we say under this sec-
tion, it says to establish Scienter and
we list elements, the defendant indi-
rectly made a fraudulent statement,
the fact that the defendant possessed
the intention to deceive, manipulate or
defraud and the defendant made such
fraudulent statement knowingly or
recklessly, and that is why the defini-
tion of reckless is so important in its
definition and how it is put down in
this particular statute.

So it is important to go to the defini-
tion of recklessness in the statute as it
is drafted to understand the purpose of
that particular sentence.

I will read in section 4, recklessness.
‘‘For the purposes of paragraph 1,’’ the
paragraph I will refer to in just a mo-
ment, ‘‘a defendant makes a fraudulent
statement recklessly if the defendant
in making such statement is guilty of
highly unreasonable conduct that in-
volves not simply merely simple or
even gross negligence, but an extreme
departure from standards of ordinary
care; and (b) presents a danger of mis-
leading buyers or sellers that was ei-
ther known to the defendant or so obvi-
ous that the defendant must have been
consciously aware of it.’’

Then the sentence that is the subject
of this follows. It says: ‘‘For example, a
defendant who genuinely forgot to dis-
close or to whom disclosure did not
come to mind is not reckless.’’ The
court was indicating what was meant
in the definition of reckless in that
Sundstrand decision, so it is important
that this sentence remain, and it is im-
portant that people recognize that this
has already been adopted, it has been
litigated time and again, but adopted
by 9 of the 12 Federal circuit courts.

Mr. MANTON. Mr. Chairman, I move
to strike the requisite number of words
and I rise in favor of the Eshoo amend-
ment.

At the outset, I want to commend my
colleague, Ms. ESHOO, for offering this
important amendment which would
dramatically improve the bill’s reck-
lessness standard.

As a representative who hails from
New York City, the financial capital of
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the world and the headquarters of most
of our Nation’s securities accounting
firms, I share my colleagues interest in
passing securities litigation reform and
easing capital formation for our local,
regional, and national economies.

However, as the representative of
New York’s Seventh Congressional Dis-
trict, I am also committed to protect-
ing the people of Queens and the Bronx,
who help keep New York City running
by supplying the city’s businesses with
skilled labor. My district is also home
to a large number of retired middle
class workers.

I want to state that I support a level
playing field in securities litigation.

I think clear rules will serve to de-
fine prohibited activities and eventu-
ally lead to better protection of all par-
ties. We must resist the temptation to
try to address the uncertainties of the
securities market by presuming bad
faith by either party in securities liti-
gation cases.

In that regard, I rise in support of
Ms. ESHOO’s amendment which would
correct the bill’s untenable standard
for defining recklessness which would
protect fraudulent conduct.

When first introduced, this securities
litigation reform legislation contained
no provisions designed to hold busi-
nesses accountable for reckless con-
duct, instead, defrauded investors
would have had to prove that defend-
ants actually intended to defraud
them. After much criticism from mem-
bers of the Commerce Committee, li-
ability for recklessness was restored,
but was defined as willful blindness, a
definition which has been adopted by
no circuit courts of appeal.

It is difficult to understand why will-
fulness that is, intent, should be re-
quired as a prerequisite to a finding of
recklessness.

In fact, the only thing that seemed to
recommend that obscure definition was
that it was so narrow that it was un-
likely anyone could be found reckless
under its definition, and in fact, no one
had never been found reckless through
its use.

For the benefit of my colleagues who
are not on the Commerce Committee I
would like to point out that, contrary
to what they may hear today, there is
little disagreement about what reck-
lessness means in Federal courts. The
majority of circuits, including the sec-
ond circuit in New York, which most
people acknowledge has special exper-
tise in securities matters, has adopted
the seventh circuit’s determination in
Sundstrand versus Sun Chemical, that:

Reckless conduct may be defined as a high-
ly unreasonably omission involving not
merely simple or even inexcusable neg-
ligence, but an extreme departure from the
standards of ordinary care, and which pre-
sents a danger of misleading buyers or sell-
ers that is either known to the defendant or
is so obvious that the actor must have been
aware of it.

While H.R. 1058 now contains lan-
guage similar to Sundstrand, I ask my
colleagues to consider why the ‘‘For
Example’’ sentence, which the Eshoo

amendment would strike, was added to
this accepted standard. I do not think
that I am being unreasonably sus-
picious by suggesting that these
changes were designed to undermine
the Sundstrand standard. If my col-
leagues are not trying to weaken the
accepted standard, why don’t they sim-
ply accept this amendment?

The issue before us is not a complex
legal question.

If the Congress passes something
which represents the accepted defini-
tion of recklessness plus ‘‘something,’’
then we are not codifying the current
court standard. Courts will determine
that we must mean something besides
the accepted definition of recklessness,
and set about to determine what else
the addition of the footnote will re-
quire before a showing of recklessness
can be made.

As Anthony Lewis pointed out in the
New York Times on Monday, this extra
sentence will likely open new loopholes
for securities fraud.

I can think of no reason to allow
businesses to escape liability for their
own fraud if they conveniently forget
that they perpetrated fraud on inves-
tors.

I cannot fathom the common sense in
this definition of recklessness.

My colleague, Ms. ESHOO, and I have
worked together through the commit-
tee process to improve the securities
litigation portion of the Contract With
America.

In an unfortunately all too partisan
setting, Ms. ESHOO has attempted to
forge reasonable legislation which bal-
ances the rights of businesses and in-
vestors. She has drafted a common-
sense amendment. I urge my colleagues
to support it.

AMENDMENT OFFERED BY MR. COX OF CALIFOR-
NIA AS A SUBSTITUTE FOR THE AMENDMENT
OFFERED BY MS. ESHOO

Mr. COX of California. Mr. Chairman,
I offer an amendment as a substitute
for the amendment.

The Clerk read as follows:
Amendment offered by Mr. COX as a sub-

stitute for the amendment offered by Ms.
ESHOO: Page 18, beginning on line 2, strike
‘‘For example’’ and all that follows through
line 5 and insert the following: ‘‘Deliberately
refraining from taking steps to discover
whether one’s statements are false or mis-
leading constitutes recklessness, but if the
failure to investigate was not deliberate,
such conduct shall not be considered to be
reckless.’’

b 1200

Mr. COX of California. Mr. Chairman,
I would like to address myself to the
comments that have been made thus
far by my colleagues concerning one
sentence in our definition in the stat-
ute of the court-created cause of action
for reckless violation of the securities
laws. The 1934 act and the 1933 act do
not contain any private cause of ac-
tion. This has been created by the
courts.

Likewise, they do not contain any
cause of action for recklessness. That,

too, has been created by the courts in
very recent years.

Our legislation takes the rather dra-
matic step of codifying this judge-made
law of recklessness in the lower courts,
judge-made law that the Supreme
Court has never agreed to; only in a
footnote in a Supreme Court decision
did they say they were not prepared to
decide whether recklessness could be a
cause of action at all.

So for the first time our legislation
would be codifying recklessness, and to
do this, we borrowed, at the suggestion
of Democrats on the Committee on
Commerce, language from the seventh
circuit Sundstrand case. The
Sundstrand decision itself crafted a
recklessness standard borrowed from
another court in the western district of
Oklahoma, and that court had its opin-
ion quote verbatim in the Sundstrand
case.

Then the judge in the Sundstrand
case came up with his own interpreta-
tion of what that meant, which he put
in a footnote. We have both the west-
ern district of Oklahoma case that was
recited in Sundstrand and the judge’s
own words in this proposed legislation.
It is the judge’s own words in
Sundstrand that contain the definition
of the distinction between recklessness
and negligence, so that someone who
honestly makes a mistake is defini-
tionally negligent but not reckless.
Therein lies the distinction. And it is
that language that is giving rise to all
of this debate.

So my colleague from California has
proposed merely to strike that sen-
tence which would leave us with some-
thing of a vacuum in our legislative
definition of recklessness, but her rea-
son for wanting to strike it is, I think,
a fair one, and that is that examples
are not normally contained in statutes.

Now, one of the reasons that I think
we need to put as much as possible into
the statute is that judges increasingly
are not looking to legislative history
to determine what Congress meant. I
actually support that mode of judicial
interpretation of statute.

I think there is a way to solve the
problem. I am going to agree with my
colleague from California that we can
strike this last sentence and still
achieve the objective, and I have pro-
posed that we substitute instead lan-
guage from a court case in the south-
ern district of New York that simply
harmonizes the Hochfelder standard
that we have already written into sub-
paragraph (b) of this statute with the
idea of recklessness. The sentence we
would substitute says simply this:

Deliberately refraining from taking steps
to discover whether one’s statements are
false or misleading constitutes recklessness,
but if the failure to investigate was not de-
liberate, such conduct shall not be consid-
ered to be recklessness.

I think we can all agree this is ex-
actly what this statute means. This is
what the judge-made case law already
on the books means. Even if we do not
enact this statute, it clarifies precisely
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what is our congressional intent. It of-
fers guidance to the courts, and most
importantly of all, guidance to the
American people who would like to
know in advance the standard to which
they should conform their conduct.

So I congratulate my colleagues for
focusing our attention on this issue. I
think that this is a fair resolution.

Mr. BRYANT of Texas. Mr. Chair-
man, will the gentleman yield?

Mr. COX of California. I yield to the
gentleman from Texas.

Mr. BRYANT of Texas. I appreciate
the gentleman’s congratulations. We
tried very hard to focus you on this
issue in committee. Let us just go over,
briefly, what happened here.

In the subcommittee you told us the
Sundstrand decision said one thing. We
argued vigorously with that. In full
committee you told us it said another
thing which is what is in the bill today.
Now you are presenting us with a hand-
written amendment in which you say
that you have tried to find some way
to further codify what you were after.

I think it raises a serious question
about exactly what you guys are doing.
I mean, have you thought this thing
through or not? Why is this just a
handwritten amendment? Was this just
patched together in the last hour? We
are writing laws that affect pension
plans, affect people’s stock invest-
ments, affect the stability of the mar-
ket. This is a serious matter. You come
up here at the very last minute with a
handwritten amendment which, by the
way, I find to be very difficult, much of
which is almost impossible to distin-
guish from what is in the bill already.

When did you write this amendment,
I ask the gentleman from California
[Mr. COX]?

Mr. COX of California. Reclaiming
my time, the gentlewoman from Cali-
fornia, at the close of business last
night, was recognized as the opening
amendment today, and it is, therefore,
timely that we are discussing her
amendment to this bill today, and it is
because of the initiative to change the
legislation that we are now engaged in
describing how to do that. It is, of
course, important for all of us to par-
ticipate in this debate.

Mr. BRYANT of Texas. If the gen-
tleman will yield further, the Repub-
lican leadership told us yesterday there
would be no additional amendments.
We just saw this in the last 5 minutes.

Mr. TAUZIN. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, I rise in support of the
substitute amendment.

We are talking literally about the
last sentence of the definition con-
tained in the Sundstrand decision of
recklessness. I want to point out for
the members of the committee that the
last sentence that is being debated here
by the Eshoo amendment is contained
in the Sundstrand decision. It is con-
tained in the Sundstrand decision in
further elaboration of what reckless-
ness is not; Sundstrand adopts the lan-

guage from the Oklahoma case which
was the first case that was decided
after the Supreme Court case of
Hochfelder. It adopted that language
and defined what recklessness is. That
is in the bill exactly, indeed, as the
court described it in the Sundstrand
decision.

But Sundstrand and the court in
Sundstrand went a step further. It said
not only is this what recklessness is,
this is what it is not.

And why was that important? It was
important because in the original Su-
preme Court decision the Court made it
very clear to its circuit courts who are
going to be interpreting the law even
more precisely than the Supreme Court
did, it made it very clear, and here is a
quote from Hochfelder, that ‘‘When a
statute,’’ like 10(b)(5) ‘‘when a statute
speaks so specifically in terms of ma-
nipulation and deception and of imple-
menting devices and contrivances, the
commonly understood terminology of
intentional wrongdoing, and when its
history reflects no more expansive in-
tent, we are quite unwilling to extend
the scope of this statute to negligent
conduct.’’

In effect, what Hochfelder was saying
was that this statute, 10(b)(5), that we
are codifying and amending today, was
clearly in its origination and in its his-
tory an intentional-fraud statute, not a
negligence statute. Now, I know that
there are many who would like to turn
it into a negligence statute. That is
not what it is. It is an intentional-
fraud statute.

The courts have interpreted that
statute to say that when somebody’s
conduct is not quite clearly intentional
but so reckless as to get real close to
intentional misconduct, that that, too,
can be used as a cause of action under
the statute.

Hochfelder was saying you still need
to find some elements that lead you to
that conclusion that recklessness is so
severe that it is the equivalent of in-
tentional wrongdoing, and so
Sundstrand came along, the Oklahoma
case came along interpreting that Su-
preme Court decision even further and
defined recklessness in those terms.

Let me quote from what is in the bill
and what is in Sundstrand: ‘‘Reckless
conduct may be defined as a highly un-
reasonable omission involving not
merely simple or even inexcusable neg-
ligence.’’ Hear this again, ‘‘Not even
inexcusable negligence, but an extreme
departure from the standards of ordi-
nary care and which presents a danger
of misleading buyers or sellers that is
either known by the defendant or is so
obvious that the actor must have been
aware of it.’’

Sunstrand is, in effect, saying that
you have got to get awfully close to in-
tentional negligence.

What the gentleman is now offering
in place of further clarifying language
of what is not negligence that is con-
tained in Sundstrand, verbatim, is a
statement that is taken from other
court decisions, again interpreting the

Supreme Court decision saying ‘‘delib-
erately refraining from taking steps to
discover whether your statement is
true or false is, indeed, recklessness.’’
In effect, referring again, as the Su-
preme Court said you must refer to,
some kind of deliberateness, some kind
of intentional misconduct, something
so close to the intent to defraud that it
meets both the history, the intent, and
the original language of section
10(b)(5). Let me say it again: There are
many people who would like this sec-
tion of the law to be a negligence sec-
tion. It is not. This is a fraud section of
law, and you can try to turn it into a
negligence standard if you like by
amendment. That is not what this law
is all about. That is not what this sec-
tion of litigation is all about.

There are many lawyers who try to
turn it into a negligence standard. The
court in Sundstrand and the Supreme
Court said that is not the law. This is
a recklessness, almost right up there
close to intent to defraud, and if you
want to make sure that that is true,
the gentleman’s substitute amendment
is not only right but eliminates, in-
deed, an example that is in Sundstrand,
because I frankly think that is not
good text in the law and substitutes in-
stead a finding of the court.

The CHAIRMAN. The time of the
gentleman from Louisiana [Mr. TAU-
ZIN] has expired.

(By unanimous consent, Mr. TAUZIN
was allowed to proceed for 1 additional
minute.)

Mr. BRYANT of Texas. Mr. chair-
man, will the gentleman yield?

Mr. TAUZIN. I yield to the gen-
tleman from Texas.

Mr. BRYANT of Texas. A few mo-
ments ago you all were quoting to us
from a 1976 decision in Sundstrand say-
ing this is the common law; we are just
going to codify it.

Last night we were told there would
be no more amendments to the bill. In
the last 5 or 10 minutes, we have been
handed a very illegible handwritten
amendment which you are now lauding
as a great new standard for this indus-
try.

I would like to ask the gentleman, if
I can——

Mr. TAUZIN. Reclaiming my time, I
will be happy to respond; whatever
time I have, I have got your question.
The question is should the example
that is quoted in Sundstrand of what is
not negligence be contained in this
bill. You have objected to that. The
gentlewoman has asked we take it out.
We are saying OK, if you really want to
do that, let me answer the question——

Mr. BRYANT of Texas. Do you take
it out?

Mr. TAUZIN. Let me answer your
question.

Mr. BRYANT of Texas. I did not ask
a question. I have got a question for
you.

Mr. TAUZIN. If the gentleman has
suggested it should come out as he and
the gentlewoman have, we are saying
OK, if you are going to take that out,
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you need to clarify as the Supreme
Court asked us to do that you are still
talking about a deliberate refraining
from taking steps to discover the truth
or falsity of the statement.

The CHAIRMAN. The time of the
gentleman from Louisiana [Mr. TAU-
ZIN] has again expired.

(At the request of Mr. BRYANT of
Texas and by unanimous consent, Mr.
TAUZIN was allowed to proceed for 1 ad-
ditional minute.)

Mr. BRYANT of Texas. If the gen-
tleman will yield further, when did you
first see this handwritten amendment
that we have been handed here in the
last few minutes?

Mr. TAUZIN. We have been discuss-
ing that and other language taken
from the Supreme Court decisions for
some days now in an effort to try to
make this bill more palatable to my
friend from California who was going
to offer this amendment.

Mr. BRYANT of Texas. We know as of
last night there was no plan to offer
any additional amendment. Now we see
a handwritten amendment in the last
few minutes.

Mr. TAUZIN. Reclaiming my time,
this is not an additional amendment.
This is a substitute for your own
amendment. The idea is before I and
other Members who support this bill
are willing to accept your amendment
which deletes language from the
Sundstrand decision, we think you
ought to have language that clarifies
what the Supreme Court said. That is
what this amendment does.

Mr. FIELDS of Texas. Mr. Chairman,
will the gentleman yield?

Mr. TAUZIN. I yield to the gen-
tleman from Texas.

Mr. FIELDS of Texas. Mr. Chairman,
I would just point out last night this
amendment did not exist, that this has
been a dynamic process. We have taken
the concerns expressed by people on
the other side of the aisle. We have at-
tempted to address those concerns to
make the legislative language a little
tighter, and we worked as late as this
morning trying to come up with the
particular language.

Mr. DINGELL. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, I rise to oppose the
substitute.

I rise first to commend the gentle-
woman from California for her amend-
ment. It should be adopted.

Second of all, this curious piece of
paper that has been passed around
should be rejected. The gentleman
from California has presented us with
an amendment that was never before
seen. This is not inconsistent with the
practices that we have observed.

But I want to take my colleagues
through what is going on here. What is
at stake here is the rights of investors,
not a bunch of slippery lawyers, but in-
vestors, investors who were hurt in
things like Orange County, things like
the Milken, Boesky defalcations and a
large number of other items of rascal-

ity, also in questions like we saw in
connection with the savings and loan
debacles where lawyers and account-
ants gave bad opinions, where they au-
dited improperly, where they failed to
keep track of property, where they did
not find that property which was car-
ried on the books did not exist, or
where they failed to find that it was
overvalued. Those matters have been
found to be reckless, reckless by the
courts, and actionable.

Now we find that there is an attempt
to get away from the problem of these
people by defining recklessness to es-
sentially be deliberate misbehavior. At
question is not the issue of negligence
or even of fraud. It is simply of reck-
less misbehavior.

The amendment which is offered by
the gentleman from California would
say that if the failure to investigate
was not deliberate, such conduct shall
not be considered to be reckless. We
are talking here about lawyers giving
opinions as to suitability. We are talk-
ing here about accountants who are
failing to ascertain that the property
which is carried on the books and
which is filed in the reports which are
submitted to the shareholders and the
SEC, in fact, does not exist or does not
have the value which is assigned to it.

Is that fraud? Quite probably. Is it
reckless? Absolutely. These people
have a fiduciary duty, a fiduciary duty,
a duty of the highest responsibility to
the shareholders, and they have a re-
sponsibility which they must carry out
to the Federal Government and to the
State regulators to file their reports
truthfully and to use due care and
proper care to find out that the value
is there, that the property exists, that
it is not overvalued in some kind of a
fraudulent evaluation.
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That is what is at stake. This is an
attempt to reduce the amendment of-
fered by the gentlewoman from Califor-
nia [Ms. ESHOO] as an attempt to re-
duce the responsibility and to define
recklessness now as some kind of delib-
erate misbehavior. That is not it.

What is at stake here is the question
of whether or not the individual has
carried out his proper fiduciary rela-
tionship, whether he has been reckless,
and recklessness comes to the brink of,
but does not include, deliberate wrong-
doing.

This is an attempt to get a little
more protection for wrongdoers and to
strip a little more of the protection
from the ordinary citizen who has in-
vested his or her life savings in a stock
or a security which can be converted to
worthlessness by the kind of wrong-
doing that this amendment offered by
the gentleman from California [Mr.
COX] would sanctify. That is what is at
stake here.

Now, the original amendment offered
by the gentlewoman simply struck out
dicta, struck out a footnote. The com-
mittee was largely agreed that what we
should do was to address this within

the framework of the Sundstrand deci-
sion. The gentleman from California
now finds that inadequate. He essen-
tially would seek now to repudiate the
language which he pushed in the com-
mittee. That is perhaps right, and I
think that he should be commended for
retreating from it, but not for retreat-
ing to something which raises the bur-
den on the litigants to a still higher
level, to address the problem of wrong-
doing by people who are failing to
carry out their fiduciary responsibility
to investors and investing public of
this country.

Mr. WHITE. Mr. Chairman, I move to
strike the requisite number of words. I
would say simply I yield to the gen-
tleman from California for his com-
ments on this issue.

Mr. COX of California. I thank the
gentleman for yielding.

Mr. Chairman, I listened carefully to
the comments of the gentleman from
Michigan [Mr. DINGELL], and I must
say it proves the law of the inverse cor-
relation between desperate level and
factual content on many occasions.

What the gentleman from Michigan
may have forgotten is that the bill we
are discussing today simply embodies
the policy choices that, for decades and
decades, have been made by Democrat
Congresses and confirmed by our Su-
preme Court.

The pattern of the Federal securities
laws is clear. When Congress wanted to
impose absolute liability or impose li-
ability for mere negligence, it did so
explicitly. What the gentleman may
have forgotten is that the securities
laws already impose strict and absolute
liability on the directors of a company
for fraudulent misstatements and
omissions. It is not just recklessness,
not just negligence, but strict liability
and absolute liability for the directors
of company under section 11. It is the
same thing for the officers of the com-
pany.

By and large, what the Congress has
chosen to do in securities laws is deal
differently with formal documents filed
with the SEC and deal differently with
the enforcement powers of the SEC, on
the one hand, and, on the other hand,
informal documents and conversations
ranging from press releases to tele-
phone conversations and so on, where
we want to make sure we facilitate the
free movement of informal communica-
tions between issuers of securities and
participants in the security markets.

So we find that the legislative judg-
ment made by the New Deal Congresses
of the 1930’s was that it was appro-
priate to apply a very high standard of
liability and not to require liability
and not to require fraudulent intent
where prepared offering documents,
formal prepared offering documents
and SEC filings are involved.

On the other hand, as is the case with
private litigation that we are dealing
with in this bill, Congress did not want
to chill candid, free, and informal com-
munications.



CONGRESSIONAL RECORD — HOUSE H 2823March 8, 1995
The language which the gentleman is

discussing would affect private securi-
ties actions way outside the bounds of
the formal offering documents that are
provided prospectuses and so on, where
we have strict liability. The ‘‘I forget’’
defense does not work for any people
who are the issuers of securities.

I think we need to focus on the fact
that what we are doing here is not
writing language for the first time in
this bill, we are taking language from
court decisions and putting it into
statutes, and we are doing it, I think,
in a very foresighted way. So that for
the very first time, what the gen-
tleman would like to see, I think, a
codification of recklessness, would
exist in our securities laws, and that
codification will reflect the best rec-
onciliation of our Supreme Court deci-
sions in Hochfelder, which said every
violation of section 10–B has to be in-
tentional and which our lower courts
have said sometimes that would in-
clude recklessness.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. WHITE. I yield to gentleman
from Louisiana.

Mr. TAUZIN. I thank the gentleman
for yielding to me.

Mr. Chairman, the gentleman from
Michigan has asserted that the addi-
tion of the word ‘‘deliberately,’’ which
is contained in the gentleman’s sub-
stitute, is something new to the law.
Let me beg to differ, and let me quote
from the Supreme Court.

The court said on page 212 of the de-
cision, ‘‘We note that such a reading
cannot be harmonized,’’ a reading of
nonintentional fraud, ‘‘with the his-
tory of this ruling. A history making
clear that when the Commission adopt-
ed the rule, it was intended to apply
only to activities that involved
Scienter.’’

Scienter is defined by the court on
page 194. It means ‘‘a mental state em-
bracing intent,’’ that is deliberateness,
‘‘intent to deceive, manipulate, or de-
fraud.’’

I will quote from Sundstrand as well.
This is the Sundstrand language, the
definition of recklessness is ‘‘the kind
of recklessness that is equivalent to
willful fraud.’’ Willful, deliberate
fraud.

Further, ‘‘Indeed the franking defini-
tion,’’ which is what they used, ‘‘of
recklessness should be viewed as the
functional equivalent of intent.’’

Deliberateness is what the Supreme
Court in Sundstrand talked about, is
absolutely part of our law, and it
should be part of it. And I thank the
gentleman for yielding.

Mr. ALLARD. Mr. Chairman, will the
gentleman yield?

Mr. WHITE. I yield to the gentleman
from Colorado.

(Mr. ALLARD asked and was given
permission to revise and extend his re-
marks.)

Mr. ALLARD. I thank the gentleman
for yielding.

Mr. Chairman, I rise in support of
H.R. 1058 and the Cox amendment.

Mr. Chairman, abuses of securities litigation
are particularly excessive. This act restricts
the filing of frivolous suits by imposing stricter
conditions.

The act requires class action suits to have
plaintiff steering committees to ensure that the
interests of the lawyers to do dominate those
of the plaintiffs. It equalizes individual plaintiff
awards in a class action suit and restricts
named plaintiffs from filing more than five suits
in a 3-year period. The act also allows the
court to order the ‘‘lower pays’’ rule in unjusti-
fied cases.

The plaintiff has a greater burden of proof
under this act, which allows the defendant to
avoid liability if there is no intentional deceit.
Also, the plaintiff must prove that loss was in-
curred because of reliance on a fraudulent
statement. Finally, the act protects publishers
of market predictions if the forecasts are well-
reasoned but do not hold true.

Without these reforms, plaintiff lawyers can
file securities cases with few restraints. They
routinely pounce on companies following a
chance drop in stock. They have good reason
to take, and in fact promote these suits. The
plaintiff’s counsels generally spend little time
determining the facts of the case, yet receive
a considerable amount of money for their in-
volvement. Such practices are fostered by so-
called professional plaintiffs who are some-
times recruited by lawyers with the promise of
easy money. H.R. 1058 removes the incen-
tives to file unfounded claims.

Mr. Speaker, it is time we restore the notion
that a capitalist economy, there are risks. The
process is simple. Stocks rise, you win, stocks
drop, you lose. Each person making an invest-
ment knows that it is a risk, still certain inves-
tors have been encouraged by counsel to fault
companies for their inability to predict earn-
ings. We can no longer afford to operate this
way. Risk is an important element in the mar-
ket.

In Colorado alone it is estimated that frivo-
lous securities litigation unjustly costs tens of
millions of dollars every year. The assailed
companies feel like they are dealing with a ter-
rorist. Following a simple shift in stock price or
a particular corporate decision, they find that
their company is suddenly held hostage and
they are compelled to negotiate a ransom pay-
ment.

The cost of these suits is even more out-
rageous when you consider that the filing par-
ties never see the bulk of the payment, it is
the plaintiff attorneys who reap most of the
benefits. When the law provides such incen-
tives for greed, the law should be revised.

H.R. 1058, the Securities Litigation Reform
Act, will effectively limit unreasonable law
suits. I strongly support this legislation.

Mr. BRYANT of Texas. Mr. Chair-
man, I move to strike the requisite
number of words.

Mr. Chairman, the question for Mem-
bers of the House is what should the
standard, what would the standard be,
if the Eshoo amendment were adopted?
It is that simple.

Leaving aside all else you have heard
today; if the Eshoo amendment was
adopted, what would be the standard?
Here is the standard. It is in the bill as
brought out by the majority. The
standard would be: ‘‘Reckless conduct

may be defined as highly unreasonable
(conduct) involving not merely sim-
ple,’’ not merely simple, ‘‘or even inex-
cusable negligence, but an extreme de-
parture from the standards of ordinary
care and which presents a danger of
misleading buyers or sellers that is ei-
ther known to the defendant or is so
obvious that the action must have been
aware of it.’’ That is the standard.
That is an extremely high standard.

Simple negligence is not enough,
gross negligence is not enough; it has
got be even worse than that before you
can hold one of these security dealers
liable in a civil action.

What we are arguing about is, should
anything more come at the end of this
paragraph? What the gentleman from
California [Mr. COX] wanted to put at
the end of this paragraph is a sentence
that would have said, ‘‘Even if they do
as bad as all of that, if they just plain
forgot, it is all right, and they are not
in trouble.’’

Now, having been, I assume, embar-
rassed by the absurdity of that pro-
posal, he comes now with a last-minute
rewrite, a handwritten amendment
which we have just seen in the last few
minutes, which says, ‘‘Add at the end
of this extremely high standard a sen-
tence that, ‘‘Deliberately refraining
from taking steps to discover whether
one’s flagrant or false or misleading
conduct would constitute recklessness.
But if the failure to investigate was
not deliberate, such conduct shall not
be considered to be reckless.’’

Mr. Chairman, this language does not
need an add-on. But, second, it sure
does not need an add-on. But, second, it
sure does not need an add-on that says,
I forgot. In effect, Mr. COX’s last-
minute rewrite, which we did not see
until 10 or 15 minutes ago, is just an-
other way of saying, I forgot.

What does it say: ‘‘If the failure to
investigate was not deliberate, such
conduct shall not be considered to be
reckless.’’ What does that mean if fail-
ure to investigate is not deliberate?

The point is the law should hold
somebody who is in the business of is-
suing securities to at least this stand-
ard so that those who invest will know
that they are not being the victim of
false statements or grossly reckless
statements that could cause them to
lose their money.

If they lost their money, under the
Cox language, they could say, ‘‘Well,
our failure to investigate the facts
which we put into the issuing docu-
ments was not deliberate.’’ How can a
failure to investigate be not delib-
erate? Who has the burden to decide
whether or not an investigation ought
to be done? Surely the burden ought to
be upon those who are in a position,
with an office full of experts and un-
limited resources to do the investiga-
tion of whether or not the facts set
forth in the offering document are true
or not. The burden should not be left
upon the pensioner, or upon the widow,
upon the hopeful investor who has no
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way whatsoever to know what facts
should or should not be investigated.

Members of the House, we have never
ever allowed ignorance to be an excuse
in a civil action or in a criminal ac-
tion. If an American citizen forgets to
buy their license plate after the old one
has expired, they do not get to plead,
‘‘I forgot.’’ They do not get to say,
‘‘Well, my failure to investigate wheth-
er or not my license plate has expired
was not deliberate.’’ You do not get off
with that. If your lawyer fails to record
your deed, he does not get off by say-
ing, ‘‘I forgot,’’ or, ‘‘My failure to in-
vestigate my file to see whether or not
I had a deadline to record the deed,’’
somehow or other was accidental. That
does not let him off the hook.

Who should be held responsible?
Surely it is not the average person, re-
lying upon the representations of ex-
perts, who invests his money. This
level of responsibility is higher than we
place on probably any other potential
defendant in a civil action. You cannot
hold him responsible for simple neg-
ligence or even gross negligence. In
fact, you cannot hold him responsible
unless they exhibit an extreme depar-
ture from the standards of ordinary
care or present a danger of misleading
buyers and sellers known to the defend-
ant are so obvious that he should have
known it.

Ms. ESHOO wants to leave a period
at the end of that sentence. These guys
want to say, ‘‘However, if in spite of all
that, the guy says, ‘I forgot,’ he gets
off the hook.’’

Now, embarrassed by the words ‘‘I
forgot,’’ they come up with a last-
minute rewrite which means, in effect,
the same thing as I forgot.

I strongly urge you to vote down the
Cox amendment, to say ‘‘no’’ to this
reckless kind of legislative procedure
where amendments are thrown to-
gether at the last minute on critical
legislation like this, to say ‘‘no’’ to the
Cox amendment, say ‘‘yes’’ to the
Eshoo amendment, and let us leave
some kind of protection in this law for
the average American investor so that
those who take advantage of them by
misleading them in offering documents
will not be able to profit from their
recklessness.

Mr. WATT of North Carolina. Mr.
Chairman, I move to strike the req-
uisite number of words.

Mr. Chairman, I would like to thank
you for recognizing me because I really
had intended to stay out of this discus-
sion, but I got more and more outraged
as I heard the debate taking place on
the floor about what was going on. I
want to respond to my colleague from
Louisiana, Mr. TAUZIN, who said we
were trying to go back to a negligence
standard.

I want to admit to my colleagues
that if it were me, I would be happy
with a negligence standard. I did not
come to the floor to play games with
you. Lawyers are subject to negligence
standard, doctors are subject to a neg-
ligence standard, ordinary people who

drive automobiles and run into folks
are subject to a negligence standard. If
they make a mistake and they injure
somebody, they are held liable.

But I will not recognize to you that
under the law as it is written Congress
has already imposed a higher level of
standard for folks in the stock broker-
age business and those who engage in
securities business. They have said,
‘‘You can be held liable only if you do
something fraudulently, knowingly,
recklessly.’’ That is a higher standard
or actually, from the common, ordi-
nary people’s vernacular, it is a lower
standard.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. WATT of North Carolina. No, I
will not yield. I want to make sure
that you can confuse the issue if you
want, but right now is my time to try
to relate this to some semblance of
sanity rather than missed—come and
go that you all are engaged in.
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What my colleagues want to do is
take the already high standard, the one
that is a step up, that applies to every
other member of society, and create
what I would call an impossibility
standard, because if we adopted this
language, you would never ever be able
to win any cases in the securities area
because any time recklessness is al-
leged or somebody is engaged in fraud-
ulent conduct, the securities person
would come back and say, ‘‘Oh, well,
that might be true, but I forgot to tell
you,’’ and all of a sudden they would be
off the hook.

Well, my colleagues, I thought the
purpose of this bill was to get rid of
frivolous lawsuits and to cut down on
the amount of securities litigation
which we have built in a wonderful pro-
cedure for trying to stop those kinds of
lawsuits, but, Mr. Chairman, when we
start to raise the standard to an even
higher level of care, an impossibility
standard, then I start to wonder is the
purpose really to get rid of frivolous
lawsuits or is it to protect the buddies
up on Wall Street from what goes on in
the real world, from the standard that
everybody else in our society, these
people, all of whom are seated in the
gallery, are subject to, this common,
everyday standard, and all of a sudden
securities people, whom we have al-
ready given a higher level of protection
to, now they want to give an impos-
sible level of protection to.

So, Mr. Chairman, I want to make
sure that everybody understands in
common, everyday language what is
being proposed here: If I do something,
if I am reckless, if I do it knowingly,
and I come into court and say, Oh, no,
I forgot, all of a sudden I am shielded
from liability under this amendment.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. WATT of North Carolina. I yield
to the gentleman from California.

Mr. COX of California. I would just
point out, to correct the record, that

underwriters, brokers and dealers who
act as underwriters are absolutely and
strictly liable, and I say to the gen-
tleman, ‘‘You don’t need to prove neg-
ligence and recklessness; they are
strictly——

The CHAIRMAN. The time of the
gentleman from North Carolina [Mr.
WATT] has expired.

ANNOUNCEMENT BY THE CHAIRMAN

The CHAIRMAN. The Chair would re-
mind Members not to make reference
to individuals in the gallery.

Mr. MARKEY. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, I rise in opposition to
the amendment offered by the gen-
tleman from California [Mr. COX] to
the amendment offered by the gentle-
woman from California [Ms. ESHOO].

Mr. Chairman, let us make it quite
clear that today there is a standard
which is used by the Federal courts,
and that standard is largely an agreed
upon standard, and it is the standard
which is in the well of the House which
has been sitting there as a printed
statement of what has been accepted
by 80 percent of the Federal courts of
the United States.

Now remember the standard is one
which Federal judges across the coun-
try, most of them Reagan and Bush
Federal district court judges, have used
as their standard, and it has served our
country quite well.

Now, if over the course of the last 10
to 15 years 75 to 80 percent of the Fed-
eral district court judges, almost all of
them Reagan and Bush appointees,
have drafted a standard, have adopted
a standard, which they use, why would
we on the floor of the United States
Congress adopt a standard which is a
handwritten standard just presented to
us that will override 15 years of prece-
dents of the Reagan and Bush era
judges that have reached the consensus
as to what the standard should be?
Should we not give some deference to
these Federal district court judges?
Should we not allow them in their
courts, knowing all of the facts and
law, the history of this country, to
come to some consensus?

Now I have the greatest respect for
the legal knowledge of the gentleman
from California, but it is not so sub-
stantial a level of respect that I think
that a handwritten amendment on the
floor, with no notice to any Members
and in contradiction to the promise
that there would be no additional ma-
jority party amendments to the legis-
lation here today, should serve as a
substitute for 15 years of settled law.
The intent of this amendment, I think
at the end of the day, is nothing more,
nor less, then to dress up, dress up the
I-forgot defense. It puts it in fancier
words. It uses a legalese that, I think,
is probably more professional than ac-
tually putting the words ‘‘I forget’’
into the law, but the effect of it is the
same, to ensure that the standard for
ordinary Americans to be able to bring
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actions against executives of compa-
nies who have misled those individuals
in the investment of their money have
a more difficult time in court.

That is what this is all about, by the
way, or else we would not be out here
on the floor of the House of Represent-
atives. We would not be here if they
were really happy with what the
Sundstrand decision says, which is
again, and this is what we believe the
public should have as their protection,
that there be reckless conduct which
may be defined as highly unreasonable
conduct involving not merely simple or
even inexcusable negligence, but an ex-
treme departure from the standards of
ordinary care and which presents a
danger of misleading buyers or sellers
that are either known to the defendant
or so obvious that the actor must have
been aware of it.

This standard is one which the Fed-
eral district court judges have, George
Bush and Ronald Reagan judges, codi-
fied for all intents and purposes as the
national standard. We cannot use, we
should not be allowed to use, a hand-
written amendment on the floor of the
House of Representatives to be at-
tached to this profoundly important
piece of American jurisprudence, and I
just hope that anyone who is listening
to this debate understands quite clear-
ly that any additions to this are meant
to reduce the ability of ordinary Amer-
icans to recover in the courts of the
United States when executives of
S&L’s, when executives of a private
company, have deliberately misled—

The CHAIRMAN. The time of the
gentleman from Massachusetts [Mr.
MARKEY] has expired.

Mr. FIELDS of Texas. Mr. Chairman,
I move to strike the requisite number
of words.

Mr. Chairman, first of all I want to
compliment the gentleman from Cali-
fornia [Mr. COX]. In Sundstrand the
court defined ‘‘recklessness’’ building
on the court decision in Hochfelder,
and that is what we have currently in
the statute. We have language that has
already been litigated, and relitigated,
and been adopted by 9 of the 12 Federal
circuit courts.

Now I am complimenting the gen-
tleman because, if I understand what
the gentleman from California is doing
with his handwritten amendment,
which at one time that is the only type
of amendments we had on the floor,
handwritten amendments, but what
the gentleman is doing is, first, I un-
derstand, he is trying to be coopera-
tive. There were some concerns ex-
pressed on the other side of the aisle,
and the gentleman is stepping up to
the plate to meet some of those con-
cerns, and we take the amendment of-
fered by the gentlewoman from Califor-
nia [Ms. ESHOO] as being a sincere at-
tempt to make the language better.
Well, I hope that the other side of the
aisle can look at this in the same vein,
that the gentleman from California is
trying to make this a better piece of
legislation, and in doing so he is being

consistent with what is in the statute
now, and I would ask the gentleman:
‘‘Is that the gentleman’s intent, first,
to be cooperative; and, second, to be
consistent with the thrust of the lan-
guage that is currently in the statute
as drafted?’’

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from California.

Mr. COX of California. Mr. Chairman,
I thank the gentleman from Texas for
his kind words. That is, of course, pre-
cisely the purpose here.

I say to the gentleman, naturally,
when we put the Sundstrand language
into the case, or, excuse me, into the
statute, to begin with in committee, it
was an accommodation in itself in re-
sponse to concerns expressed on the
other side of the aisle. What we now
seek to do is to remove part of the
Sundstrand decision even though there
was request to put it in to begin with
and instead to clarify, as best we can,
how we are harmonizing the Supreme
Court decision in Hochfelder, which all
lower courts recognize is the law of the
land. It states rather clearly that there
must be an intent to deceive, manipu-
late and defraud. We have put that into
the statute with the common law of
recklessness that has developed in con-
cert with that, and we are simply say-
ing that good faith is not reckless.

There are many different ways to say
this. We want to say it as clearly and
as often as we can so we can avoid liti-
gation on this subject, and while there
has been much reference to a hand-
written amendment, the fact is the
handwriting was a mere transcription
of language that appears in the Second
Circuit of New York District Court
case from which we are quoting. It is
the courts’ language; it is the courts
that have crafted this common law
remedy.

I would also just like to point out for
the record that one would think from
this debate that recklessness is the
only standard by which we judge secu-
rities laws violations, but in fact it is
the standard by which Congress, acting
in the wake of the Depression, the New
Deal Congress, sought to judge actions
on the periphery of securities trans-
actions, at the center of securities
transactions, involving issuers, under-
writers, accountants and experts. We
have strict liability.

I say to my colleagues, so the notion
that you can’t sue someone who was
reckless or someone who was merely
negligent is wrong. You can sue and
win on the basis of strict liability
against the company, the issuer, the
directors, the officers, the accountants
who issue the registration statement
and act as its underwriters and its ex-
perts. There is strict liability.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from Louisiana.

Mr. TAUZIN. Mr. Chairman, I thank
the gentleman from Texas [Mr. FIELDS]

for yielding, and I, too, want to com-
pliment the gentleman from California
[Mr. COX]. What he did was to listen
very carefully to the concerns ex-
pressed by the gentlewoman and try to
address them and answer them and
bridge the gap. What he has done is not
made up language. The language is
from the latest expression of the
courts, the U.S. District Court for the
Southern District of New York, inter-
preting the Supreme Court decision in
Hochfelder, and what the court said in
that case, and I quote:

When the defendant deliberately failed to
acquire the information that would have in-
dicated to her that statements were false or
misleading, that constituted recklessness.

That is the exact language the gen-
tleman has presented to us today in
this amendment. In quotes, ‘‘The de-
fendant deliberately refrained from
taking steps to discover whether their
statements were false or misleading
constitutes recklessness,’’ which is an
exact statement of what the court said,
not what the gentleman from Califor-
nia said.

Mr. FIELDS of Texas. Reclaiming my
time for just a moment to see if the
gentleman agrees, this has been an evo-
lutionary process. There have been
changes from the time this bill was
originally introduced up until today. I
mean we have changed on the loser pay
provisions, we have changed on this
particular section. There have been
other things that we have done in try-
ing to craft a good piece of legislation
working with all parties.

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
expired.

(On request of Mr. BRYANT of Texas
and by unanimous consent, Mr. FIELDS
of Texas was allowed to proceed for 1
additional minute.)

Mr. BRYANT of Texas. Mr. Chair-
man, will the gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from Texas.

Mr. BRYANT of Texas. Mr. Chair-
man, I would just like to appeal to the
common sense of the gentleman from
Texas. This amendment, which they all
have handwritten at the last minute,
says that deliberately from taking
steps—for refraining from taking steps
to discover whether or not one’s own
statements are false is reckless, but if
the failure to investigate whether one’s
own statements were false was not de-
liberate, then that conduct is not con-
sidered to be reckless.

How in the world could a failure to
investigate whether or not one’s own
statements were false, that it was not
deliberate, possibly justify as a way of
exonerating one from responsibility? I
ask, who has responsibility to make
sure that your statement is not false in
the first place?
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Mr. FIELDS of Texas. Mr. Chairman,
reclaiming my time, first of all, I think
this is an honest-to-goodness, legiti-
mate attempt to clarify, and I also
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think it is an honest-to-goodness at-
tempt to work with the other side of
the aisle. Again I want to compliment
the gentleman from California for
doing that, and I want to go one step
further. I think it makes the standard
even stronger.

Mr. BRYANT of Texas. Mr. Chair-
man, will the gentleman yield further?

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
expired.

The question is on the amendment
offered by the gentleman from Califor-
nia [Mr. COX] as a substitute for the
amendment offered by the gentle-
woman from California [Ms. ESHOO].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. FIELDS of Texas. Mr. Chairman,
I demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were—ayes 252, noes 173,
answered ‘‘present’’ 1, not voting 8, as
follows:

[Roll No. 210]

AYES—252

Allard
Archer
Armey
Bachus
Baker (CA)
Baker (LA)
Ballenger
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bereuter
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brewster
Browder
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chenoweth
Christensen
Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cooley
Cox
Cramer
Crane
Crapo
Cremeans
Cubin
Cunningham
Davis
Deal
DeLay
Diaz-Balart

Dickey
Dooley
Doolittle
Dornan
Dreier
Dunn
Ehlers
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Frost
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Houghton
Hunter
Hutchinson

Hyde
Inglis
Jacobs
Johnson (CT)
Johnson, Sam
Jones
Kasich
Kelly
Kennedy (RI)
Kim
King
Kingston
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Livingston
LoBiondo
Longley
Lucas
Manzullo
Martini
McCollum
McCrery
McHugh
McInnis
McIntosh
McKeon
McNulty
Menendez
Metcalf
Meyers
Mica
Miller (FL)
Minge
Molinari
Montgomery
Moorhead
Moran
Morella
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Oxley
Packard

Parker
Paxon
Peterson (MN)
Petri
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Roth
Roukema
Royce
Salmon
Sanford
Saxton

Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate

Tauzin
Taylor (NC)
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf
Young (AK)
Young (FL)
Zeliff
Zimmer

NOES—173

Ackerman
Andrews
Baesler
Baldacci
Barcia
Barrett (WI)
Becerra
Beilenson
Bentsen
Berman
Bevill
Bishop
Bonior
Borski
Boucher
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Cardin
Chapman
Clay
Clayton
Clement
Clyburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Costello
Coyne
Danner
de la Garza
DeFazio
DeLauro
Dellums
Deutsch
Dicks
Dingell
Dixon
Doggett
Doyle
Duncan
Durbin
Edwards
Engel
Eshoo
Evans
Farr
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford
Fox
Frank (MA)

Furse
Gejdenson
Gephardt
Gonzalez
Gordon
Green
Gutierrez
Hall (OH)
Hamilton
Hastings (FL)
Hayes
Hefner
Hilliard
Hinchey
Hoyer
Istook
Jackson-Lee
Jefferson
Johnson (SD)
Johnston
Kanjorski
Kaptur
Kennedy (MA)
Kennelly
Kildee
Kleczka
Klink
LaFalce
Lantos
Levin
Lewis (GA)
Lincoln
Lipinski
Lofgren
Luther
Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McDermott
McHale
Meehan
Mfume
Miller (CA)
Mineta
Mink
Moakley
Mollohan
Murtha
Nadler
Neal
Oberstar
Obey
Olver
Ortiz

Orton
Owens
Pallone
Pastor
Payne (NJ)
Payne (VA)
Pelosi
Peterson (FL)
Pickett
Pomeroy
Poshard
Rahall
Reed
Reynolds
Richardson
Rivers
Rose
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Slaughter
Spratt
Stark
Stokes
Studds
Stupak
Tanner
Taylor (MS)
Tejeda
Thompson
Thornton
Thurman
Torres
Torricelli
Towns
Traficant
Tucker
Velazquez
Vento
Visclosky
Volkmer
Ward
Watt (NC)
Waxman
Williams
Wise
Woolsey
Wyden
Wynn
Yates

ANSWERED ‘‘PRESENT’’—1

Lowey

NOT VOTING—8

Abercrombie
Gibbons
Johnson, E.B.

McDade
McKinney
Meek

Rangel
Waters
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Mr. HALL of Texas and Mr. WELLER
changed their vote from ‘‘no’’ to ‘‘aye.’’

So the amendment offered as a sub-
stitute to the amendment was agreed
to.

The result of the vote was announced
as above recorded.

The CHAIRMAN. The question is on
the amendment offered by the gentle-
woman from California [Ms. ESHOO], as
amended.

The question was taken; and on a di-
vision (demanded by Mr. FIELDS of
Texas) there were—ayes 120, noes 73.

So the amendment, as amended, was
agreed to.

AMENDMENT OFFERED BY MR. MARKEY

Mr. MARKEY. Mr. Chairman, I offer
an amendment.

The Clerk read as follows:
Amendment offered by Mr. MARKEY:
Page 28, after line 2, insert the following

new section (and redesignate the succeeding
sections and conform the table of contents
accordingly):

SEC. 6. INAPPLICABILITY TO DERIVATIVES.
This Act and the amendments made by

this Act shall not apply to any action based
on an allegation of fraud in connection with
the purchase or sale of a derivative instru-
ment. For purposes of this section, the term
‘‘derivative instrument’’ means any finan-
cial contract or other instrument that de-
rives its value from the value or performance
of any security, currency exchange rate, or
interest rate (or group or index thereof), but
does not include—

(1) any security that is traded on a na-
tional securities exchange or on an auto-
mated interdealer quotation system spon-
sored by a securities association registered
under section 15A of this title;

(2) any forward contract which has a matu-
rity at the time of issuance not exceeding 270
days;

(3) any contract of sale of a commodity for
future delivery, or any option on such a con-
tract, traded or executed on a designated
contract market and subject to regulation
under the Commodity Exchange Act; or

(4) any deposit held by a financial institu-
tion.

Mr. MARKEY (during the reading).
Mr. Chairman, I ask unanimous con-
sent that the amendment be considered
as read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Massachusetts?

There was no objection.
Mr. MARKEY. Mr. Chairman, the

amendment which is now pending be-
fore the House is one that deals with
one of the most complex areas of the fi-
nancial world. The issue is derivatives.
The issue here today is whether or not
these new financial products, deriva-
tives, which are causing more and more
trouble out in our financial market-
place, are going to be given the proper
respect, which they should in this leg-
islation, with respect to protection of
investors.

Derivatives are financial products
whose value is dependent upon or de-
rived from the value of some underly-
ing financial asset, such as a stock or
a bond, a foreign currency, a commod-
ity or an index representing the values
of that asset.
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Some derivatives have been around

for many years, such as exchange trad-
ed futures and options used by inves-
tors and dealers seeking to hedge posi-
tions taken in the stock and bond mar-
kets, or to speculate on future market
movements.

Within the last few years, however,
exchange traded futures and options
have been supplemented by a vast and
dizzying array of over-the-counter de-
rivatives. These include structured se-
curities, forwards, swaps, options,
swaptions, caps, floors, and callers that
may be linked to the performance of
the Japanese stock market, the dollar,
deutsche mark, the S&P 500, or vir-
tually any other asset out in our mar-
ketplace.

Today the outstanding value of the
principal underlying the over-the-
counter derivatives is estimated to be
$12 trillion. Remember, we are going to
have a big debate here this year on how
to spend $1.5 trillion, which will divide
this Congress quite bitterly. We are
talking here now about instruments
that are valued at $12 trillion in their
principal form.

Now, the dynamic growth of the
over-the-counter derivatives market is
the direct result of developments in
telecommunications and computer
technologies and breakthroughs in new
concepts and modern portfolio manage-
ment strategies.

Using these new tools of technology
and portfolio management strategies, a
new generation of Wall Street geniuses
have begun to market these products
out across out country. By breaking
down the price movement into individ-
ual deltas and gammas, betas, and
vegas dancing across the computer
screen, the quants, that is the mathe-
matical geniuses who call themselves
quants because they deal in quan-
titative mathematics, they deal as
physicists, who have moved over from
the nuclear physicist world into the
world of creating these new products,
have created the new world of
cyberfinance, which is reshaping both
the United States and the global finan-
cial marketplace.
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These geniuses, these young men and
women that work with computers and
highly sophisticated mathematical and
other principles, have developed these
captions and flortions, the accreting
and amortizing swaps, the digital op-
tions, the butterfly spreads, the con-
dors, the straddles, the cylinders, the
roller coaster swaps.

All of these products have now been
sent out into the American market-
place, in many instances with the
promise that they are quite safe for a
municipality to purchase. There might
be a home town that has been told they
can purchase some of these products.
There may be people inside of the dis-
trict who have been told they are quite
safe to purchase.

The problem is, Mr. Chairman, is
that in the hands of ‘‘The Boy Who
Lost $1 Billion; Nicholas Leeson, the

28-Year-Old Trader Who Bankrupted
England’s Oldest Financial Firm,’’ that
is Newsweek’s cover this week; For-
tune magazine, ‘‘Cracking the Deriva-
tives Case: the Untold Story of Lies,
Arrogance, and Ignorance That Cost
Major Players Billions.’’ This is For-
tune magazine we are talking about.

The CHAIRMAN. The time of the
gentleman from Massachusetts [Mr.
MARKEY] has expired.

(By unanimous consent, Mr. MARKEY
was allowed to proceed for 3 additional
minutes.)

Mr. MARKEY. Mr. Chairman, this is
Time magazine: ‘‘Ego and greed, the in-
sider story of the 28-year-old trader
who blew $1 billion, broke a bank, and
stunned the world.’’

This is Fortune magazine from 2
weeks ago: ‘‘The risk that won’t go
away; financial derivatives are tighten-
ing their grip on the world economy,
and nobody knows how to control
them.’’

Mr. Chairman, we are talking here
about ensuring that these very sophis-
ticated geniuses not be able to inocu-
late themselves against suit while they
are dealing in these very risky finan-
cial products that are so complex that,
in more instances, the CEO’s of the
companies themselves do not under-
stand them. Proctor & Gamble, Gibson,
companies across this country are al-
leging that they were misled into these
products.

The objective of the Markey amend-
ment out here is to ensure that inves-
tors are protected when they are mis-
led into products of this nature, which
by their very personality cannot pos-
sibly be understood by ordinary, unso-
phisticated investors. By that, I mean
the town treasurers, the country treas-
urers, the ordinary individual that
thinks that they are sophisticated, but
they are not so sophisticated that they
can understand an algorithm that
stretches out for half a mile and was
constructed only inside of the mind of
this 26- or 28-year-old summa cum
laude in mathematics from Cal Tech or
from MIT who constructed it. No one
else in the firm understands it.

The lesson that we are learning is
that the heads of these firms turn a
blind eye, because the profits are so
great from these products that, in fact,
the CEO’s of the companies do not even
want to know how it happens until the
crash, which brings down the oldest
bank in England, which brings down a
company, a county, a municipality, an
individual.

Mr. Chairman, this amendment is in-
tended to ensure that protections are
given to individuals against these
kinds of products being sold to them.
Mr. Chairman, I urge every Member
that is very concerned about Fortune
magazine’s identification of this as one
of the most serious problems in our
economy to vote ‘‘yes’’ on the Markey
amendment, to give real protection to
the ordinary investor in this country.

Mr. FIELDS of Texas. Mr. Chairman,
I rise in opposition to the amendment.

Mr. Chairman, the purpose of this
legislation is to stop frivolous lawsuits.
That is the purpose, to stop lawyers
from rolling the dice. I want to point
out that the example of Mr. Leeson
does not fit under this particular legis-
lation because he acted with intent,
knowingly.

The proposed amendment would ex-
clude from the coverage of the Securi-
ties Litigation Reform Act many deriv-
ative instruments. The benefits of the
act should not be denied to any type of
transaction that is a security. Vexa-
tious and expensive litigation is a gen-
eral problem, not just in one area and
not another.

The proposed amendment is based
upon a fundamental misunderstanding
of derivatives. Few derivative trans-
actions are securities. Of those that are
securities, fewer still are traded off the
exchange. This act that has been draft-
ed is designed to provide protection
against frivolous securities litigation.

It would be counterproductive to in-
troduce exclusions based upon classes
of transactions, particularly for trans-
actions that frequently provide sub-
stantial hedging benefits to end-users
throughout the United States.

Derivative transactions are now es-
sential risk management tools. Expos-
ing these transactions that are securi-
ties to the risk of frivolous litigation
would raise the cost of essential risk
management activities.

To adopt this amendment, and I can-
not say it any more succinctly than
this, to adopt this amendment is to
adopt two standards of fraud for securi-
ties, one for derivative securities trad-
ed in the over-the-counter market, and
then a separate standard for all other
securities. That is not fair. This
amendment is flawed, and I urge Mem-
bers to vote against it.

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Chairman, I rise
in support of the amendment. Mr.
Chairman, this amendment would rem-
edy a problem that is being largely ig-
nored throughout this society, and is
largely being ignored in connection
with this legislation.

This is a problem of huge invest-
ments by pension funds, investment
funds, mutual funds, and State and
local governments across the country
in the high-risk derivative securities.
These investments are often made
without purchasers being informed by
their brokers of the true nature or the
great risk of these investments or, in
some cases, without the brokers even
informing the purchaser that they are
making these investments at all.

The amendment would exempt deriv-
ative securities from the bill. Those
are the securities which caused the col-
lapse of the investment pool run by Or-
ange County. Americans are only be-
ginning to understand the risks associ-
ated with these things, which are little



CONGRESSIONAL RECORD — HOUSEH 2828 March 8, 1995
better than financial time bombs. Only
because of investments in derivatives
which caused one of the wealthiest
communities in the country, Orange
County, CA, to go belly up in a matter
of months and now be in bankruptcy,
has the public begun to focus on the
huge risks associated with these kinds
of investments.

In Orange County the derivative
losses have forced cutbacks in vital
Government services such as health
care, education, and even road mainte-
nance. In some cases, county employ-
ees have been laid off completely, or
else have had their hours of pay re-
duced.

Mr. Chairman, Orange County is not
alone, as the ‘‘60 Minutes’’ expose on
Sunday night dramatically high-
lighted. A particularly chilling mo-
ment in that piece toward the end was
when ‘‘60 Minutes’’ asked their expert
whether there may be other Orange
counties out there, and he responded
with this warning: ‘‘It is not a question
of whether there are others out there.
There are, and many other municipali-
ties are out there sitting on huge deriv-
ative timebombs, without any of them
even knowing that they confront this
great peril on behalf of themselves and
their constituents.’’

As we debate this bill in only 7 hours,
literally hundreds of local municipal
governments scattered all over the
country are just beginning to discover
the extent of their exposure to high-
risk derivative securities. Many of
them are seeking to avoid this disaster
and to climb out of the pit after suffer-
ing colossal losses on their invest-
ments.

From Auburn, Maine, to the State of
Florida, from Charles County, MD, to
Odessa College, TX, to Aspen, CO, and
to Orange County, State and local gov-
ernments are suffering staggering
losses due to incredibly complex, in-
comprehensible high-risk securities
whose risk cannot only not be cal-
culated, but not even understood.

There is a chart here which explains
and shows the communities and public
institutions across the United States
which have just so far reported losses
from investments in speculative de-
rivatives. Look at the list: Orange
County, $1.7 billion in losses; Louisiana
State pension fund, $50 million; Geor-
gia Municipal Electric Authority, $49
million; City College of Chicago, $46
million; Minnetonka fund in Min-
nesota, over $90 million; New Hamp-
shire State pension fund, $25 million;
the Virginia State retirement system,
$66 million, and West Virginia invest-
ment pool, up to $279 million.

How would the Members from all
these States and all the others who
might be afflicted with this situation
explain to their constituents that they
have voted to prevent their county
governments and their governments
from acting to recover from wrong-
doers for their failure to properly ad-
vise, or their failure to properly reveal

facts associated with the speculative
and risky character of the investment?

We just got over paying $150 billion
to bail out the savings and loans insti-
tutions from a financial disaster, large-
ly caused by legislation that was
rushed through this body because big
business came in here pleading for re-
lief.

If Members will recall, they came in
saying that they had to have the abil-
ity to engage in all kinds of businesses
so that they would then be able to go
out and make money and get them-
selves out of a hole which they had rap-
idly been digging.

The same situation is here. Mr.
Chairman, in a nutshell, this is deja vu
all over again. I urge my colleagues to
support the Markey amendment. Vote
to protect the American people against
derivatives. Vote to allow them to en-
gage in proper self-help, to retrieve ill-
gotten gains from wrongdoers who
carelessly and recklessly disregard
their responsibility to investors, to
taxpayers, and to this country.

Mr. COX of California. Mr. Chairman,
I move to strike the last word.

Mr. Chairman, I rise in opposition to
the amendment. The effect of this
amendment is to carve out a $1.5 tril-
lion hunting preserve for strike suit
lawyers. It would exempt from the pro-
tections for plaintiffs who are class
members, plaintiffs who are involved in
actions related to derivatives.

Presumably in order to protect the
citizens of Orange County, CA, the gen-
tleman from Michigan would make
sure that our legislation would not be
available to provide for people in Or-
ange County a plaintiffs’ steering com-
mittee, so that the plaintiff class has a
means to protect themselves against
abusive practices. There would be no
court-appointed guardian for members
of the class if they happen to be suing
in relation to Orange County. There
would be no ban on professional plain-
tiffs. There would be no ban on bonus
payments to preferred plaintiffs, so
some members of the class could be
discriminated against. All the protec-
tions in our bill would be unavailable.

There is also an incredible non sequi-
tur in the argument that I just heard,
and that is that Barings and Orange
County and Proctor & Gamble’s prob-
lems with derivatives and Gibson
Greetings’ problems with derivatives,
all of these things would never have
happened if only we had the present
strike suit system in place.

Of course, we do have the present
strike system in place, and these
things happened. What we are seeking
to do is prevent fraudulent abuse using
the securities laws.

Our existing security laws are tar-
geted at abusive practices, devices to
deceive, manipulate, and defraud. For
the first time what the gentleman from
Massachusetts would be doing is shift-
ing us away from focusing on bad prac-
tices and saying that ‘‘We are only
going to focus on these bad practices if
they involve certain kinds of securi-

ties, and we will discriminate from one
kind of security to another.’’ It would
be an incredible hodge-podge, unman-
ageable for our Nation’s capital mar-
kets.

It is not as if we have to deal with
this issue at the 11th hour with a floor
amendment. We have actually had
hearings on this subject. The Senate
Committee on Banking had extensive
hearings on derivatives and on their
role in Orange County.

Alan Greenspan, the Chairman of the
Federal Reserve System, testified. Ar-
thur Levitt, Chairman of the Securities
and Exchange Commission, testified.
Here is what he said, Arthur Levitt: ‘‘It
would be a grave error to demonize de-
rivatives and blame them for the loss
in Orange County. Derivatives are not
inherently bad or good. They are a bit
like electricity, dangerous if mis-
handled, but bearing the potential to
do tremendous good.’’

b 1330

Alan Greenspan: ‘‘It would be a seri-
ous mistake to respond to these devel-
opments by singling out derivative in-
struments for special regulatory treat-
ment.’’ The Chairman of the Federal
Reserve said it would be a serious mis-
take to pass the Markey amendment
because the amendment singles out de-
rivatives for special treatment and spe-
cial legal status in 10b–5 actions. It
would create a separate legal status for
the treatment of derivatives.

Furthermore, there is no reason Con-
gress should permit abusive litigation
to continue if a derivative is involved.
What we are after here with this legis-
lation is the prevention of abusive
practices. Why would we want those
abusive practices to go on if deriva-
tives were involved? It makes no sense
at all. Congress would defeat its pur-
pose if it allowed abusive lawsuits to
continue in one special area of securi-
ties transactions. Congress should end
abusive securities litigation, regardless
of the particular type of transaction
that was involved.

I urge the defeat of this ill-consid-
ered amendment.

Mr. FIELDS of Texas. Mr. Chairman,
will the gentleman yield?

Mr. COX of California. I yield to the
gentleman from Texas.

Mr. FIELDS of Texas. Mr. Chairman,
just very quickly, I ask the gentleman
if he concurs with me. Two examples
that have been prominently used in
this particular debate on this amend-
ment, Barings and Orange County. If
we apply the requirements of Scienter
under this particular statute that we
are discussing, the defendant directly
or indirectly made a fraudulent state-
ment, the defendant possessed the in-
tention to deceive, manipulate, or de-
fraud, the defendant made such fraudu-
lent statement knowingly or reck-
lessly.

As we know the facts of these two
particular cases, in these two particu-
lar cases, they would not be afforded
any of the benefits under the statute
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that we are debating which is aimed at
stopping frivolous lawsuits. Is that the
gentleman’s understanding?

Mr. COX of California. Mr. Chairman,
that is exactly right. What we will be
doing by passing this amendment
would be opening the door for frivolous
lawsuits in a particular type of case.
Ironically, there would even be new is-
sues to litigate. Now we could litigate
the question of whether a derivative
product was involved or not, whether it
was peripheral to the transaction,
whether it was central to the trans-
action, whether it was really derivative
or not. All of this is rather abstruse
and in any case irrelevant to what we
are trying to do right here.

Mr. KLINK. Mr. Chairman, I move to
strike the requisite number of words.

Mr. Chairman, I am not an attorney
and I will not stand in the well and say
that I understand everything about de-
rivatives, either, even having served
the last 2 years on the Committee on
Banking, Finance and Urban Affairs.
But what I do know is that the more
you know about them, the more you
have to be a little bit leery about how
they are handled. They are extremely
complicated and they are dangerous fi-
nancial products. Even some very so-
phisticated investors do not under-
stand derivatives completely. Their
value is derived from the value of other
assets, other instruments, other indi-
ces, and they are frequently traded
over the counter in very highly lever-
aged transactions. At this time really
no one can make a reasonable pre-
diction of the potential losses that in-
stitutional holders, including many
public entities, face from the deriva-
tives. The one chart that the gen-
tleman from Michigan [Mr. DINGELL]
was pointing to showed how many mu-
nicipalities, how many counties across
this Nation, and those are just the ones
we know about, may risk some sort of
danger and some taxpayers’ dollars. I
will be offering an amendment very
soon to try to deal with that.

But this scantily regulated market is
thought to be rife with fraud and
abuse. I will point right now to For-
tune magazine, we have blown this up,
and it says, ‘‘Cracking the Derivatives
Case, the Untold Story of Lies, Arro-
gance and Ignorance that Cost Major
Players Billions.’’

We are talking about billions of dol-
lars and we do not know the stories
about the lies, we do not know how
much arrogance and how much igno-
rance there is.

The point is that now is not the time
to relax the already lax controls that
exist on the misconducts in the deriva-
tives market.

During the past year, private compa-
nies like Procter & Gamble, Gibson
Greetings, and public entities like Or-
ange County, CA, have made headlines.
Financial institutions like Barings
Bank PLC have experienced sudden and
dramatic losses based on derivatives
trading. According to Sunday’s ‘‘60
Minutes,’’ the question is not whether

there are going to be more losses but
the question really is when will those
losses be known and how much will
they be? How many more billions of
dollars will be lost in the derivatives
market?

For that reason I would say just as
all of the headlines that the gentleman
from Massachusetts [Mr. MARKEY] had
pointed to earlier, this is just not the
time to relax those already lax con-
trols.

Orange County has filed a multi-bil-
lion-dollar Federal securities suit al-
ready against Merrill Lynch and oth-
ers. The suit will not be affected be-
cause after that news, Orange County
was grandfathered in and some other
municipalities, other local govern-
ments have not been. The gentleman
from California [Mr. COX] determined
that he wants to make this bill pro-
spective only. Other institutions may
soon find themselves in the same pre-
dicament.

Mr. MARKEY. Mr. Chairman, will
the gentleman yield?

Mr. KLINK. I yield to the gentleman
from Massachusetts.

Mr. MARKEY. We have here Fortune
magazine. This is not some populist
perspective on this issue. Here is the
headline in their magazine, ‘‘The Risk
That Won’t Go Away.’’

‘‘Like alligators in a swamp, deriva-
tives lurk in the global economy. Even
the CEO’s of the companies that use
them don’t understand them.’’

We have to give the public protec-
tion. We have to ensure that they are
going to be able to bring class-action
suits if there is a systematic pattern of
trying to defraud investors in this
area.

Derivatives are just not as well un-
derstood as they should be even by the
people who are selling them, even by
the people who are making profits from
them. We have to have the protection
of the Markey amendment for all in-
vestors in this country.

Mr. KLINK. Reclaiming my time and
asking the gentleman a question,
would you say, sir, by everything that
we know that certainly we have had
much more experience in the normal
securities market. We have not had
that experience in understanding how
to deal with derivatives and the cases
of these billions of dollars. My under-
standing also is this is sometimes con-
structed much like just going into one
of the gambling casinos in Las Vegas
and laying your money down and spin-
ning the wheel.

Mr. MARKEY. If the gentleman
would yield further, I think it is a pret-
ty big step for Fortune to take to say
that CEO’s of the companies do not
even understand them, and we are talk-
ing about the companies that are sell-
ing them as well as buying them. I
think that we should give the protec-
tion to the ordinary investor on a fi-
nancial product that is that complex.

Mr. KLINK. I thank the gentleman
from Massachusetts, and I support his
amendment.

Mr. FIELDS of Texas. Mr. Chairman,
will the gentleman yield?

Mr. KLINK. I yield to the gentleman
from Texas, the chairman of the sub-
committee.

Mr. FIELDS of Texas. I appreciate
the gentleman yielding. As always I ap-
preciate the work of the gentleman.

Let me just ask, the gentleman men-
tioned Procter & Gamble. As I under-
stand, Procter & Gamble is an over-
the-counter derivative which is not a
security derivative and consequently
would not be covered by this amend-
ment. Is that the gentleman’s under-
standing?

Mr. KLINK. It may or may not be
true. Again not being an attorney, I do
not know the intricacies of my knowl-
edge.

Mr. FIELDS of Texas. Also the gen-
tleman has mentioned Barings.

Mr. MARKEY. Mr. Chairman, will
the gentleman yield?

Mr. KLINK. Barings is offshore. Re-
claiming my time for a moment, I
yield to the gentleman from Massachu-
setts.

Mr. MARKEY. I thank the gentleman
for yielding.

The answer is that it is an over-the-
counter interest rate swap which again
the CEO’s of these companies are con-
tending were not accurately described
to them. There are many derivatives
that are infinitely more complex, in
fact exotic in their nature.

The CHAIRMAN. The time of the
gentleman from Pennsylvania [Mr.
KLINK] has expired.

(At the request of Mr. FIELDS of
Texas and by unanimous consent, Mr.
KLINK was allowed to proceed for 3 ad-
ditional minutes.)

Mr. KLINK. I continue to yield to the
gentleman from Texas.

Mr. FIELDS of Texas. I am certainly
not trying to put the gentleman on the
spot. Going back to Barings, Barings
is, as I understand, a situation involv-
ing exchange-traded derivatives which
again would not be the subject matter
of this particular amendment and not
the subject matter of this legislation.

Mr. KLINK. Reclaiming my time
from the gentleman, I appreciate what
the gentleman is trying to do. My prob-
lem with this is the process.

The gentleman raises some good
questions, but again with the last sub-
stitute amendment from the gentleman
from California [Mr. COX], the way we
are approaching this legislation, I do
not think that we have had the oppor-
tunity given the fact that we are on
this 100-day calendar to address these
things, and certainly not to the satis-
faction of this Member.

I just think that when we are talking
about something as volatile, something
that is as dangerous and as com-
plicated as derivatives that I think
that the gentleman’s amendment from
Massachusetts certainly makes a great
deal of sense, to say let us just take a
step back in this one instance and have
the adequate time to hold hearings so
that we are not placing this extremely
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volatile portion where billions of dol-
lars are being lost on the same train
that is taking that 100-day ride.

Let us take time. I may find after we
have those hearings that I agree with
the gentleman from Texas.

Mr. FIELDS of Texas. Because I am
willing to make a commitment to the
gentleman that we will have hearings
on the subject of derivatives. It is my
understanding that the report comes
out this week from the Securities and
Exchange Commission. I think that is
subject matter that must be addressed
by our subcommittee and we will be
having hearings on that particular sub-
ject.

Mr. KLINK. I appreciate the chair-
man’s promise of that. I still support
the amendment of the gentleman from
Massachusetts. I urge its passage.

Mr. BAKER of Louisiana. Mr. Chair-
man, I move to strike the requisite
number of words.

Mr. Chairman, if this amendment
were to be properly characterized in fi-
nancial terms, it may well be a deriva-
tive in itself because it is not appar-
ently well-understood and second is at-
tempting to solve a very complicated
problem in a very simplistic manner.
Further, if this were to be classified as
a forward-looking statement, the dis-
closure required for the sale of initial
public offering, it might well be action-
able under the public fraud statute.

Let me explain why. This amendment
is purporting to solve the derivatives
problem that exists in our marketplace
internationally. It was inferred that if
this were in effect, the Barings failure
might not well have occurred. It was
inferred that if this amendment had
been operational, Orange County might
well have been somehow prevented.

The simple fact is this amendment
creates a new cause of action for only
a very small number of derivatives
transactions. There are huge numbers
of derivatives transactions on a daily
basis. The ones that are the target of
this amendment deal specifically with
a very small number of investors and
frankly are not held for investment
purposes in most cases but are actually
transactions between two knowledge-
able business interests who are trying
to minimize their business future risk.
For instance, one gentleman may have
a variable interest rate, one may have
a fixed interest rate and for reasons we
do not understand, they want to enter
into the transaction which limits both
their risk.

The irony in this debate is deriva-
tives have been lost, they have been
mischaracterized. Derivatives in es-
sence are instruments intended to min-
imize risk-taking. And because of the
sensationalism surrounding a few very
significant and unfortunate losses that
have occurred in the international
market, this amendment is being pro-
posed to appear to be responsive to
those problems. It is not in fact. If it
had been adopted by this Congress and
had been the law of the land, it would
make no difference in any of the fail-

ures we are now discussing or debating
and in fact will likely not preclude any
forward failures as a result of its adop-
tion.

The chairman of the committee has
proposed hearings on the matter and in
our own Committee on Banking and Fi-
nancial Services, there will be hearings
on the matter and we should be taking
a responsible look into the regulation
of derivatives, but let me quickly add,
none of the current regulators, whether
it is the SEC, the Federal Reserve, the
FDIC, the Comptroller of the Currency,
all of whom have testified before the
Committee on Banking and Financial
Services at any time in the near term
have indicated any need for any regu-
latory authority beyond which that
they already have.

I suggest to the Members this amend-
ment is not well thought out, it is ill-
timed, and should be rejected.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. BAKER of Louisiana. I yield to
the gentleman from California.

Mr. COX of California. The gen-
tleman is exactly correct in noting
first that this amendment as drafted
excludes most of the big derivatives
problems that we have all been made
publicly aware of. It also includes
many things that are not derivatives
at all. The definition as drafted in-
cludes, and I quote, a contract that de-
rives its value from the value of any se-
curity. That includes a lot of things
that most people would not consider to
be derivatives at all.

For example, many people in firms
across America, many in California,
have their compensation package com-
prised of something called phantom
stock. Phantom stock is not real
shares of stock but it is just a contract
that tracks the value of the underlying
stock. The way this is written, because
those are not exchange-traded securi-
ties, any lawsuit arising out of that
employee compensation would be ex-
empt from the coverage of what we are
passing right now, the Securities Liti-
gation Reform Act. Surely the gen-
tleman does not mean to include those
types of things as derivatives.

Mr. BAKER of Louisiana. If I could
reclaim my time, the gentleman’s
point is well made, and that is that in
many cases these are negotiations en-
tered into between two well-intended
and understanding business partners
for their mutual benefit. If we are actu-
ally looking to protect the unsophisti-
cated investor from acquiring an inter-
est in a product which they do not un-
derstand, this amendment does not ac-
complish that goal. If we are worried
about pension fund investments or the
working person who is trying to en-
hance his financial condition, adopting
this amendment will not in fact help.
It may in fact hurt. I thank the gen-
tleman for his comment.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Massachusetts [Mr. MAR-
KEY].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. MARKEY. Mr. Chairman, I de-
mand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were—ayes 162, noes 261,
answered ‘‘present’’ 1, not voting 10, as
follows:

[Roll No. 211]

AYES—162

Abercrombie
Ackerman
Andrews
Baesler
Baldacci
Barrett (WI)
Bateman
Becerra
Beilenson
Berman
Bishop
Bonior
Borski
Boucher
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Cardin
Clay
Clayton
Clement
Clyburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Costello
Coyne
DeFazio
DeLauro
Dellums
Dicks
Dingell
Dixon
Doggett
Doyle
Duncan
Durbin
Edwards
Engel
Eshoo
Evans
Farr
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford
Fox
Frost
Furse
Gejdenson

Gephardt
Gordon
Green
Gutierrez
Hall (OH)
Hamilton
Hastings (FL)
Hefner
Hilliard
Hinchey
Holden
Horn
Hoyer
Jackson-Lee
Jacobs
Johnson (SD)
Johnson, E. B.
Johnston
Kaptur
Kennedy (MA)
Kennelly
Kildee
Kleczka
Klink
Lantos
Levin
Lewis (GA)
Lipinski
Lofgren
Luther
Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McDermott
McHale
McNulty
Meehan
Menendez
Metcalf
Mfume
Miller (CA)
Mineta
Minge
Mink
Moakley
Mollohan
Morella
Murtha
Nadler
Neal

Oberstar
Obey
Olver
Owens
Pallone
Pastor
Payne (NJ)
Pelosi
Peterson (FL)
Pomeroy
Poshard
Rahall
Reed
Reynolds
Rivers
Roemer
Roukema
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Slaughter
Smith (WA)
Spratt
Stark
Stokes
Studds
Stupak
Tanner
Taylor (MS)
Thompson
Thornton
Torres
Torricelli
Towns
Traficant
Tucker
Velazquez
Visclosky
Volkmer
Ward
Watt (NC)
Waxman
Williams
Wise
Woolsey
Wyden
Wynn
Yates

NOES—261

Allard
Archer
Armey
Bachus
Baker (CA)
Baker (LA)
Ballenger
Barcia
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bentsen
Bereuter
Bevill
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brewster

Browder
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chapman
Chenoweth
Christensen
Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit

Cooley
Cox
Cramer
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
de la Garza
Deal
DeLay
Deutsch
Diaz-Balart
Dickey
Dooley
Doolittle
Dornan
Dreier
Dunn
Ehlers
Ehrlich
Emerson
English
Ensign
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Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Gonzalez
Goodlatte
Goodling
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Hostettler
Houghton
Hunter
Hutchinson
Hyde
Inglis
Istook
Johnson (CT)
Johnson, Sam
Jones
Kanjorski
Kasich
Kelly
Kennedy (RI)
Kim
King
Kingston
Klug

Knollenberg
Kolbe
LaFalce
LaHood
Largent
Latham
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Livingston
LoBiondo
Longley
Lucas
Manzullo
Martini
McCollum
McCrery
McHugh
McInnis
McIntosh
McKeon
Meyers
Mica
Miller (FL)
Molinari
Montgomery
Moorhead
Moran
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Ortiz
Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Richardson
Riggs
Roberts

Rogers
Rohrabacher
Ros-Lehtinen
Rose
Roth
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skaggs
Skeen
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate
Tauzin
Taylor (NC)
Tejeda
Thomas
Thornberry
Thurman
Tiahrt
Torkildsen
Upton
Vento
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf
Young (AK)
Young (FL)
Zeliff
Zimmer

ANSWERED ‘‘PRESENT’’—1

Lowey

NOT VOTING—10

Davis
Fattah
Gibbons
Jefferson

LaTourette
McDade
McKinney
Meek

Rangel
Waters

b 1403

The clerk announced the following
pair:

On this vote:
Mr. Fattah for, with Mr. Davis against.

Messrs. DEUTSCH, LAFALCE, and
TEJEDA changed their vote from
‘‘aye’’ to ‘‘no.’’

Mr. PAYNE of New Jersey and Mr.
BERMAN changed their vote from
‘‘no’’ to ‘‘aye.’’

So the amendment was rejected.
The result of the vote was announced

as above recorded.
AMENDMENT OFFERED BY MR. DINGELL

Mr. DINGELL. Mr. Speaker, I offer
an amendment.

The Clerk read as follows:
Amendment offered by Mr. DINGELL: Page

28, line 12, insert before the period the fol-

lowing: ‘‘, except that this Act and the
amendments made by this Act shall not
apply to any action commenced by any State
or local government, or any agency or in-
strumentality of any State or local govern-
ment, before the date which is 3 years after
such date of enactment.’’.

The CHAIRMAN. The gentleman
from Michigan [Mr. DINGELL] is recog-
nized for 5 minutes.

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Chairman, the
purposes of the amendment are very
simple, to permit counties and local
units of government, States, to con-
tinue to sue under existing law for 3
years. If we are concerned about frivo-
lous litigation, that is not a matter of
concern here.

Mr. Chairman, the purpose of the
amendment is very simple, to permit
cities, States, local units of govern-
ment to continue suing under existing
practices for a period of 3 years. This
will not afford any professional liti-
gant, any sly lawyer to run around
forming class-action suits. It simply
allows communities to have the same
protection that Orange County would
have to sue where wrongdoing is done
them using the new derivatives.

I would urge my colleagues to sup-
port this legislation.

Mr. Chairman, I yield to my friend
and colleague, the gentleman from
Pennsylvania [Mr. KLINK], a cosponsor
of the amendment.

Mr. KLINK. Mr. Chairman, I thank
the gentleman, the ranking member of
the Committee on Commerce, for yield-
ing to me.

I am very proud and pleased to co-
sponsor this amendment with him. In-
deed, the gentleman is correct, this is a
simple amendment. It allows State and
local governments who have been de-
frauded in the securities market to
bring suit for recovery of their losses
under current rules for 3 years after
the enactment of this bill.

The derivatives disaster that we have
seen, we have talked about all morning
long, in Orange County, CA, has shown
us the risks that currently face State
and local governments that have in-
vested public moneys in the securities
market.

Again, Orange County, CA, lost $1.7
billion, almost $2 billion. If you take a
look at this chart, these are other mu-
nicipalities, other counties across this
country. Many will be in the States of
the Members who are in this Chamber.

And what we are simply saying is
that residents there now face cutbacks
in public services. Orange County’s big-
gest employer now faces layoffs; small
investors might lose their nest eggs;
retirees in Orange County might lose
their pensions. We do not want this to
happen in other counties either. We
want them to have the same course of
action as the people in Orange County
will have after they have been grand-
fathered by this bill that we are taking
up today.

Other communities and States across
the country face these problems. We
have seen losses. You will see the list.
It is in places like Minnesota, Colo-
rado, Maine, Maryland, Illinois, Wyo-
ming, Florida, South Carolina, Geor-
gia, Ohio, Louisiana, California, New
Hampshire, Texas, Virginia, and Wis-
consin.

Mr. Chairman, the losses will run
into the multibillions of dollars. These
are taxpayers’ dollars. We want to pro-
tect the taxpayers of your counties, of
your cities, of your townships in the
same way that we have grandfathered
the people from Orange County, CA.

Now, regardless, ladies and gentle-
men, of whether you support the provi-
sions of H.R. 1058, you have to agree
that they are going to make it more
difficult to pursue securities litigation.
The bill provides for heightened plead-
ing requirements, a modified losers-pay
rule, a more stringent definition of
recklessness, and hundreds of other, or
many other legal hurdles.

However, I believe that if and when
these provisions take effect, State and
local governments should have extra
time to bring legal action under the
current law in order to recover public
money that has been lost.

Three years is the current statute of
limitations in securities fraud. This
amendment that I cosponsor along
with the gentleman from Michigan
[Mr. DINGELL] will provide that extra
amount of time after this bill takes ef-
fect for those State and local govern-
ments that are now facing losses, or
may discover losses in the next year or
two, to determine whether they have
been defrauded and then to decide the
best way to recover those losses.

State and local governments have
successfully countered in fraud cases in
the past. The city of San Jose, CA, re-
covered $12.7 million in a case 10 years
ago when it sued two investment com-
panies after they lost $60 million. The
State of West Virginia successfully
sued several brokerage firms after they
lost $200 million between 1986 and 1987.
These are not frivolous lawsuits. These
are government entities that are try-
ing to protect the taxpayers’ dollars,
those same taxpayers that pay our sal-
aries, from having losses due to securi-
ties fraud.

We have all heard stories about frivo-
lous lawsuits, but I would beg to differ
that municipalities, government enti-
ties, are not going to bring frivolous
lawsuits. If they do, then they are
going to suffer term limits at the bal-
lot box, because the people that live
there and pay their taxes will not allow
for people to risk their dollars hiring
attorneys, hiring solicitors to file friv-
olous lawsuits.

This is an attempt to be able to bring
back money that has been lost on the
securities market. This amendment is
simple. It would allow State and local
governments who may have been de-
frauded to bring suit for recovery of
their losses under the existing rules
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but only for 3 years from enactment of
H.R. 1058.

Orange County and others can get
their suits filed before this bill takes
place, will have an easier time to re-
cover their losses; your State and your
community deserve the same chance.

I urge people to support this amend-
ment.

Mr. DINGELL. One last point, this
amendment does not roll back the stat-
ute of limitations.

The CHAIRMAN. The time of the
gentleman from Michigan [Mr. DIN-
GELL] has expired.

(At the request of Mr. FIELDS of
Texas and by unanimous consent, Mr.
DINGELL was allowed to proceed for 3
additional minutes.)

Mr. FIELDS of Texas. Mr. Chairman,
will the gentleman yield?

Mr. DINGELL. I am happy to yield to
my good friend from Texas, for whom I
have greatest regard.

Mr. FIELDS of Texas. Mr. Chairman,
I appreciate that.

First of all, I appreciate the gen-
tleman clarifying this does not toll the
statute of limitations. That is just
what I heard the gentleman say.

Mr. DINGELL. I was aware of the ap-
prehensions of my good friend from
Texas. I wanted to ease them as best I
could.

Mr. FIELDS of Texas. I appreciate
that. If the gentleman will continue to
yield, could the gentleman give us the
specific examples that he is trying to
address?

Mr. DINGELL. Matters of the sort
that you see on the poster in the well.
You are looking there at, I would say,
probably 40 or 50 cities, States, and
local units of government as well as
possibly a number of State govern-
ments where they would be compelled
to sue now on matters which might in-
volve derivatives under the new law as
opposed to the old law. The amendment
permits them to sue under the old law
for a period of 3 years. That is because
the derivatives situation is growing
and expanding, and every day we find
some new situation which requires,
quite frankly, great concern.

For example, the Barings Bank which
just collapsed, Orange County, other
places as listed on the chart that my
good friend has just shown to the
House.

Mr. MARKEY. Mr. Chairman, will
the gentleman yield?

Mr. DINGELL. I yield to the gen-
tleman from Massachusetts.

Mr. MARKEY. If I may ask the gen-
tleman a question, Have there been any
allegations that any municipality in
the United States has filed a frivolous
lawsuit? Is there any allegation that
has ever been made that they should be
prevented under this legislation from
being exempted and using the older
standard?

Mr. DINGELL. If the gentleman
would permit, the gentleman has come
up with a very good point. The thrust
of the legislation before this body at
this minute relates to lawyers who as-

semble class-action suits for their per-
sonal profit. This relates, this amend-
ment protects intact for a period of 3
years cities, States, counties, and local
units of government, so that they may
go in and sue. They have been no alle-
gations whatsoever, none, that cities,
States, or counties have engaged in
any kind of frivolous litigation on mat-
ters of this kind.

Mr. FIELDS of Texas. Mr. Chairman,
will the gentleman yield?

Mr. DINGELL. I yield to the gen-
tleman from Texas.

Mr. FIELDS of Texas. Again, just as
a point of clarification, and I appre-
ciate the gentleman yielding, are these
the only examples that the gentleman
is speaking to in his amendment?

Mr. DINGELL. Well, these are the
only ones of which I am aware at this
particular minute, but I would observe
that every day, if you read the Wall
Street Journal, you will find that there
are new and additional derivatives
problems which are afflicting every-
body, including highly sophisticated
people like General Electric, Barings
Bank or, indeed, Orange County, which
ran a several-billion-dollar investment
trust.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. DINGELL. I yield to the gen-
tleman from Louisiana.

Mr. TAUZIN. Does the gentleman’s
amendment exempt countries and mu-
nicipalities from the other provisions
of this bill?

The CHAIRMAN. The time of the
gentleman from Michigan [Mr. DIN-
GELL] has again expired.

(At the request of Mr. TAUZIN and by
unanimous consent, Mr. DINGELL was
allowed to proceed for 2 additional
minutes.)

Mr. TAUZIN. I understand the gen-
tleman to explain the amendment that
it allows the municipalities to sue
under the old liability regimes.
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The question is, does it also exempt
the municipalities and pension funds
from the other provisions, such as not
paying bounties, conflict-of-interest
provisions, and other protections of
this bill?

Mr. DINGELL. Those matters, I
would observe to the gentleman, are
not relevant to the kind of litigation
that we are discussing here.

Mr. TAUZIN. If the gentleman will
yield further, the question is, does this
amendment also exempt these suits
from the conflict-of-interest provi-
sions, the payment of bounties, other
problems we have had with lawsuits
where lawyers are, in fact, sometimes
engaged in a conflict-of-interest provi-
sion?

Mr. DINGELL. If the gentleman
would permit, cities, States, counties,
local units of government are covered
under existing law in all matters; all
matters, all fashion, all purposes for a
period of 3 years. They are given no ad-
ditional right over those which they
have now, and none are taken away

from them. They may proceed to liti-
gate in the fashion they may now do
for a period of 3 years.

Mr. TAUZIN. If the gentleman would
yield further, the answer is that this
amendment does, in fact, exempt cities
and these funds from the other protec-
tions of this bill, conflict-of-interest,
payment of bounties?

Mr. DINGELL. Let me advise my
good friend that the protections of this
bill have never been extended to inves-
tors. The protections of this bill are ex-
tended to a bunch of high-priced lobby-
ists, to a group of people in the ac-
counting profession, large numbers of
whom are now in the gallery up above
watching this proceeding, and to a
group of slippery people in the invest-
ment industry who have been taking
advantage of investors by marketing
questionable derivatives, by engaging
in an assortment of difficult, improper
series of behaviors.

Mr. TAUZIN. If the gentleman would
yield further, then a lawyer who wants
to pursue a case for one of these listed
up here in front of us could still engage
in a conflict-of-interest position that is
prohibited by this bill, could still en-
gage in payment of bounties prohibited
by this bill?

The CHAIRMAN. The time of the
gentleman from Michigan [Mr. DIN-
GELL] has expired.

(By unanimous consent, Mr. DINGELL
was allowed to proceed for 2 additional
minutes.)

Mr. DINGELL. What the gentleman
[Mr. TAUZIN] is referring to are class
action matters. Those are matters
which really do not relate to the busi-
ness that we are discussing. Here we
are talking about communities, cities,
States, local units of government, gov-
ernmental agencies which need to go in
and sue. These are not class actions in
the sense that we have been talking
about in the basic legislation which we
address, the actions to which we are
addressing ourselves with this amend-
ment are not class actions. No profes-
sional plaintiffs, no bodies, no illegal
behavior of the kind that would be con-
demned by this legislation.

It would be illegal for a county treas-
urer to accept a bounty, and indeed if
he were to do so, he would first of all
be committing a crime, but second of
all if he were to do so, he would be re-
sponsible for paying those moneys over
to the county or to the governmental
agency of which he was a part because
that money would belong to the county
as opposed to belonging to him.

Mr. TAUZIN. If the gentleman would
yield further, I just want to be abso-
lutely clear that the amendment that
the gentleman has offered goes further
than exempting these kind of lawsuits
from the liability standards, it exempts
it from the entirety of this bill, is that
correct?

Mr. DINGELL. That is correct, but,
remember, the language of this bill is
not something which is applicable to
the kind of lawsuit about which we are
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addressing under this particular
amendment. The language of this bill
relates to bounty hunting, to a large
number of other practices which are
engaged in by people who participate in
class action suits, according to the
charges which have been made here,
and not governmental institutions
which are going out and suing to re-
cover moneys improperly taken from
their taxpayers.

Mr. MARKEY. Mr. Chairman, will
the gentleman yield?

Mr. DINGELL. I yield to the gen-
tleman from Massachusetts.

Mr. MARKEY. I thank the gentleman
for yielding to me.

Mr. Chairman, is it not true that the
U.S. Conference of Mayors and the
Government Finance Officers Associa-
tion of the United States both favor
this?

The CHAIRMAN. The time of the
gentleman from Michigan [Mr. DIN-
GELL] has again expired.

(On request of Mr. MARKEY and by
unanimous consent, Mr. DINGELL was
allowed to proceed for 1 additional
minute.)

Mr. DINGELL. I yield to the gen-
tleman.

Mr. MARKEY. I thank the gentleman
for yielding.

Mr. Chairman, the mayors of the
United States, those whom we are talk-
ing about putting block grants to-
gether and trusting them with hun-
dreds of billions of dollars of American
taxpayers’ money, now we are going to
put real restrictions upon them, put-
ting them into a suspect class of frivo-
lous plaintiffs who have been abusing
the court system of this country.
Whereas the mayors and Government
Finance Officers Association has a
sterling record for bringing suits only
where they are justified.

Mr. DINGELL. There is no evidence
of abuse by the mayors and Govern-
ment Finance Officers of the cities,
States and counties. It is also a fact
their behavior has been exemplary.

It is also a fact that they are engaged
in litigation to protect their taxpayers
against wrongdoing done not only to
the cities, States, and counties, but
also to the taxpayers thereof.

U.S. CONFERENCE OF MAYORS,
Washington, DC, March 6, 1995.

Hon. NEWT GINGRICH,
Speaker, House of Representatives,
Washington, DC

DEAR MR. SPEAKER: On behalf of the Unit-
ed States Conference of Mayors, I would like
to raise some serious concerns regarding
H.R. 1058—formally title II of H.R. 10, the
Common Sense Legal Reforms Act.

Local governments participate in the secu-
rities markets both as investors of pension
funds and temporary cash balances as well as
issuers of municipal debt. Therefore, we have
an interest both in preserving well-estab-
lished and vital investor rights and protect-
ing ourselves from unwarranted and expen-
sive litigation.

While we recognize the goal of H.R. 1058 to
curtail ‘‘frivolous’’ private securities actions
under the federal securities law, we believe
that the intended reforms may severely
limit justified litigation, lesson deterrence

to securities fraud, and waken existing legal
standards.

In addition, as has been pointed out by the
Government Finance Officers Association
(GFOA), this legislation fails to address key
issues such as an extension of the statute of
limitations to provide a fair and reasonable
period for filing a securities fraud case and
the creation of investor rights to purse pri-
vate actions against person who violate ap-
propriately clear standards in aiding and
abetting securities fraud.

We ask that these concerns be addressed as
this legislation is considered on the House
floor. Thank you for your continued atten-
tion to our nation’s cities.

Sincerely yours,
VICTOR ASHE,

Mayor of Knoxville,
President.

GOVERNMENT FINANCE
OFFICERS ASSOCIATION,

Washington, DC, March 3, 1995.
Re H.R. 1058 (Title II of H.R. 10 concerning

securities litigation reform).

Hon. FRANK TEJEDA,
U.S. House of Representatives, Cannon House

Office Building, Washington, DC.
DEAR CONGRESSMAN TEJEDA: The House of

Representatives will take up H.R. 1058 (for-
merly Title II of H.R. 10, the Common Sense
Legal Reforms Act) next week. I am writing
on behalf of the Government Finance Offi-
cers Association (GFOA) to register opposi-
tion to the package of securities litigation
reform changes scheduled for a vote on Tues-
day. The GFOA is a professional association
of state and local government officials, both
elected and appointed, whose duties include
the investment of temporary cash balances
and pension funds and the issuance of munic-
ipal debt.

Our members are both investors in securi-
ties and issuers of securities. Therefore, it is
especially important to GFOA that any re-
form legislation strike an appropriate bal-
ance to ensure the rights of investors and at
the same time correct flaws in the litigation
process that result in frivolous litigation. We
oppose H.R. 1058 because it is harmful to in-
vestors and the markets. We believe the re-
forms that are intended to deter frivolous
lawsuits do not simply address abuses, but
chill litigation, even when justified. We sup-
port limited and targeted litigation reforms
that preserve investors’ rights, preserve ac-
countability and instill market discipline.

Additionally, we do not support this bill
because it fails to address important issues
identified by our members. These are an ex-
tension of the statute of limitations to pro-
vide a fair and reasonable period for filling a
securities fraud case and the creation of in-
vestor rights to pursue private actions
against persons who violate appropriately
clear standards in aiding and abetting secu-
rities fraud. Also, we continue to be con-
cerned about the method used to allocate fi-
nancial liability faced by defendants in secu-
rities fraud litigation.

Federal securities litigation reform is an
important issue for state and local govern-
ment officials. However, we urge you to vote
‘‘no’’ on final passage of H.R. 1058.

Sincerely,
CATHERINE L. SPAIN,

Director,
Federal Liaison Center.

Mr. COX of California. Mr. Chairman,
I move to strike the requisite number
of words, and I rise in strong opposi-
tion to this amendment.

Mr. Chairman, this amendment pro-
ceeds on the mistaken premise that
what is good for trial lawyers is always
good for everybody else. It proceeds on

the mistaken assumption that the trial
lawyers’ interests are always the same
as their clients. But what we heard in
hearings on this very bill is that that,
unfortunately, is not always the case.

The Dodd-Domenici bill which pre-
ceded this in the Senate last year,
drafted in principal part by the current
chairman of the Democratic National
Committee contained no such carve-
out as is being offered today.

The Tauzin bill that was offered in
the Congress last year contained no
such carveout. This legislation con-
tains no such carveout, for a very good
reason. Every client deserves the pro-
tections of this legislation. The mere
fact that there happens to be a govern-
ment that is the client does not mean
that that client should not still have
protections against abusive practices
by lawyers.

Let us take, for example, the provi-
sions in this legislation that prevent
abusive conflicts of interest. The judge
is given the opportunity to disqualify a
lawyer from representing the client if
it turns out that the lawyer owns the
securities that are the subject of the
action. That is a conflict of interest,
and judges should, except for excep-
tional cases which this bill provides
for, have the opportunity to disqualify
the lawyer for conflict of interest.

Why in the world would we want to
say, just because taxpayers are in-
volved, they should not have protec-
tions against conflict of interest that
are provided on page 11 of this bill?
There is a full recovery rule in this bill
that is a substantial protection to
plaintiffs with winning cases. Right
now we have a winner/loser system
under which, when you get all finished,
the winner has to pay the costs anyway
even though they proved somebody else
is responsible and committed the in-
jury.

We have heard that in some cases
that might deter people without much
money from bringing cases, and we
have already provided for that by let-
ting the contingent fee arrangement
take care of that. But obviously, if the
government is bringing the case, that
is not a question. Instead the problem
is going to be at the other end of the
case when the government prosecutes a
very good cause of action and the tax-
payers then end up holding the bag for
the damages committed by someone
else and that the court has already
proven and accepted were established
by someone else.

The gentleman from Michigan said
that governments cannot be involved
in class actions. Nonsense. Of course
they can.

This is a new rule that he has just in-
vented on the floor of this Congress.
But there is nothing in the Federal
Rules of Civil Procedures that would
prevent a subdivision of a local govern-
ment from being a member of a class.
And why should they not be entitled to
the same protection for class members
as this bill provides? Right now we
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know that one of the abuses that oc-
curs in that kind of litigation is that
the lawyer settle the cases on terms fa-
vorable to themselves, giving only
cents on the dollar to investors.

But this bill provides protections for
members of that class so that they find
out up front how much is going to the
lawyers per share and how much is
going to plaintiffs in the action. All of
these protections are designed for in-
vestors’ benefit. As a practical matter,
what the gentleman would do with his
amendment is strip all of these inves-
tor protections simply on the ground it
happened to be a government or a sub-
division of a government, not prosecut-
ing under the Federal securities law,
not SEC acting as a plaintiff on its own
behalf. This makes absolutely no sense
whatever. There is no precedent for it
in 60 years of Federal securities law,
and we should not start at the 11th
hour having not taken it up in any
committee or subcommittee or any
time heretofore, and do it right now.

I strongly oppose the amendment.
Mr. BRYANT of Texas. Mr. Chair-

man, I move to strike the requisite
number of words.

Mr. Chairman, ladies and gentlemen,
I do not think there is anything that
more highlights the real purpose of
this legislation more than the refusal
of the gentleman from California [Mr.
COX] and the gentleman from Texas
[Mr. FIELDS] and others to go along
with this amendment.

All this amendment says is that the
very harsh new standards for winning
one of these cases are not going to
apply in the future, will not be made to
apply for the next 3 years to cities and
to public institutions.

This bill was brought to us because
the other side told us, without any evi-
dence, by the way, but told us there
were a bunch of greedy lawyers out
there and a bunch of greedy profes-
sional plaintiffs and all of them got to-
gether and would file these strike
suits, making life miserable for people
in business who need to raise capital.

Well, assuming that that is correct,
they never did tell us that the cities
and towns of the country and the coun-
ties of this country and the univer-
sities and public institutions of this
country were involved in that kind of
behavior. In fact, everybody knows
they are not.

I wonder if the city council of a city
is going to vote to engage in an irre-
sponsible lawsuit to try to make a lit-
tle money. I hardly think so. I wonder
if the University of Minnesota, which
was on this chart before it was taken
away, was going to vote that the board
of regents involved themselves in an ir-
responsible lawsuit. I don’t think so.

This amendment by Mr. KLINK is a
very fine idea. It just says we are not
going to apply these standards to pub-
lic institutions because we have seen
an enormous number of them who have
gotten into trouble lately and they
ought to be able to file lawsuits based
upon the current law.

A very remarkable thing with regard
to Orange County, Mr. COX’s area,
should be commented upon. H.R. 1058,
when drafted and circulated last fall,
contained a provision which would
have applied the new, harsh standards
in the bill today retroactively to pend-
ing cases. Well, then Orange County
got in big trouble, lost a whole bunch
of money, and lo and behold, without
comment, the retroactive provisions of
the bill are now out.

So, Mr. COX’s community, which is
the biggest example in the country of
the point that is being made here
today, is allowed to file and prosecute
its lawsuit under the low standard, but
my town and city or your town or city
will in the future have to prosecute its
case under the harsh standards. What a
curious development. Where did that
provision go?

The point is this: Even if there is jus-
tification for this legislation, and I
think there is not, no case has been
made that we have had irresponsible
lawsuits filed by cities and commu-
nities and universities.

For goodness sakes, if these people
who sometimes I think are more easily
than they ought to be duped and fooled
and get into trouble, they ought to be
able to file their lawsuits under the ex-
isting standards.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. BRYANT of Texas. I yield to the
gentleman from California.

Mr. COX of California. I thank the
gentleman for yielding to me.

Mr. Chairman, I would just like to
correct the record. The bill, as origi-
nally introduced, had the same effec-
tive date that the bill on the floor has.
This has never been changed.

Mr. BRYANT of Texas. I want to re-
claim my time. The gentleman has
changed my words. This is a debating
technique which is very clever, but it
does not work.

What I said was the draft of the gen-
tleman’s bill which was circulated last
fall after you guys won the election
and had your Contract With America,
had a retroactivity provision in it. Lo
and behold, Orange County realizes it
cannot live with the retroactivity pro-
vision, and the retroactivity provision,
which would have affected your com-
munity negatively, was taken out. So
all the rest of us will have to prosecute
our cases for our towns and cities
under the high standard, but your
county gets to keep going under the
low standard.

My point is that the bill no longer
applies retroactively, and therefore the
gentleman’s community of Orange
County is protected, but all the rest of
our communities are not.

Vote for the amendment. At least
give the taxpayers a break.

Mr. MOORHEAD. Mr. Chairman, I
move to strike the requisite number of
words, and I rise in opposition to the
amendment, and I yield to the gen-
tleman from California [Mr. COX].

Mr. COX of California. I thank the
gentleman from California for yielding
to me. I will be brief.

Mr. Chairman, I have already made
my complete presentation on why I
think this amendment would gut the
bill. It would strip all the protections
concerning conflict of interest, protec-
tion of litigants from abuses by the at-
torneys not in the interests of the cli-
ents and so on, just on the thin tissue
that there happens to be a government
entity involved.

But I did want to address the com-
ments of the gentleman just preceding
concerning the applicability of this
legislation to litigation arising out of
the Orange County problems.
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Any litigation arising out of the Or-
ange County problems that anyone
chooses to file under Federal securities
laws will be covered by this bill as soon
as it is passed by the Congress. Thus
far the actions have been filed, not
under the Federal laws, but under
State laws, so it really would not mat-
ter what is the effective date for this
purpose, and I have taken it to be an
affront to this Member to suggest that,
when we introduced the bill on Janu-
ary 4 and made sure that the bill was
drafted with a provision that makes it
clear that there will be only one rule
applying in the middle of any lawsuit,
that that was somehow directed to Or-
ange County.

In my view this is good legislation
which I want applicable to my con-
stituents. I would like to have all of
my constituents have the protections
against conflict of interest, against
abusive practices by lawyers that fo-
ment litigation against strike suits
apply to them. This will help the tax-
payers of Orange County, and I would
not be surprised, mark my words, that
somebody does not bring a lawsuit
against the county of Orange, against
the taxpayers of Orange County, and it
is they who will be the ultimate deep
pockets unless we have these strike
suit protections. The new incoming
treasurer of Orange County, the guy
who has come in at the request of all
the people, picking up the pieces, is the
guy who knows what is going on here,
has written a letter, wrote to our com-
mittee, and he said he strongly sup-
ports this legislation without the carve
out that the gentleman’s amendment
would provide because it will protect
the taxpayers of Orange County from
precisely the kind of abuses that we
are legislating against here today.

Mr. MARKEY. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, I rise in support of the
amendment offered by the gentleman
from Michigan [Mr. DINGELL] and I rise
just to make again the very simple
point that the gentleman from Michi-
gan is seeking to ensure that the cities
and towns of the United States, who
may have already been placed in jeop-
ardy by financial transactions that
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have yet to fully manifest themselves
in terms of the financial losses which
their citizens, their taxpayers, are
going to suffer, be allowed to be ex-
empt from this legislation for 3 years
so that a lot of this financial activity
can be made more manifestly obvious.

The reason for it is quite simple. One,
there has been no allegation that any
mayor, that any city counselors, that
any city solicitor, in the United States
has ever filed a frivolous lawsuit, and
the ostensible justification for this leg-
islation is that we are going after the
lawyers and the professional plaintiffs
who are making a mockery of the court
system of this country.

If that is our justification for passing
legislation, let us not allow the cities
and towns, the taxpayers of this coun-
try, to be swept into this. If we do not
have the capacity to exempt munici-
palities from this legislation, even
though there are no allegations against
them, then clearly the intent is to in-
oculate those whose municipalities
might sue rather than protect munici-
palities themselves.

So let us know what this amendment
is all about. I say to my colleagues,
The Dingell amendment is to give your
mayor, your city counselors, the abil-
ity to sue.

Mr. DINGELL. Mr. Chairman, will
the gentleman yield?

Mr. MARKEY. I yield once again to
the gentleman from Michigan, the au-
thor of this amendment, so he can
elaborate upon that point.

Mr. DINGELL. Mr. Chairman, there
is absolutely no evidence of wrong-
doing on the part of any municipal,
State or local government official in
connection with litigation of this kind,
absolutely none. There are absolutely
no protections given to cities, States,
and local units of government by the
bill, but what is given, and it is a pro-
digious benefit, is to a group of slip-
pery rascals from the derivatives busi-
ness. They will receive an inoculation
against litigation against them for
wrongdoing in connection with deriva-
tives and in connection with invest-
ments which the cities have made and
the counties and the local units of gov-
ernment have made to increase their
earnings on the monies which they
have as tax receipts during the time
that they are waiting to expend those
monies.

Mr. BRYANT of Texas. Mr. Chair-
man, will the gentleman yield?

Mr. MARKEY. I yield to the gen-
tleman from Texas.

Mr. BRYANT of Texas. Mr. Chair-
man, I thank the gentleman from Mas-
sachusetts [Mr. MARKEY], and to sup-
plement the remarks he just made I
would just like to address the gen-
tleman from California [Mr. COX] one
more time here. He stood up here a mo-
ment ago and said what a curiosity
that the original draft that was cir-
culated in the fall said that this bill is
going to be retroactive, so these high
standards would apply retroactively to
everybody, and, lo and behold, Orange

County got in trouble, got its lawsuit
filed, and the retroactively provision
went out. The gentleman from Califor-
nia [Mr. COX] said, ‘‘Oh, it wouldn’t
make any difference because that case
is filed in State court.’’

I say to the gentleman, Well, I just
went there and checked, Mr. COX. The
fact is that Orange County filed a $3
billion lawsuit under rule X(b)5 in Fed-
eral Bankruptcy Court, so your com-
munity gets the lower standard, but
our communities get the higher stand-
ard.

I urge my colleagues to vote for the
Dingell amendment.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. MARKEY. I yield to the gen-
tleman from California.

Mr. COX of California. Mr. Chairman,
I oppose retroactive legislation. It does
not work. We had the same question
come up on title I of this bill. I opposed
it there.

I say to my colleagues, The fact is, if
you have two different rules operating
inside of the same lawsuit, it doesn’t
work.

Mr. BRYANT of Texas. Mr. Chair-
man, will the gentleman yield to me
again?

Mr. MARKEY. I yield to the gen-
tleman from Texas.

Mr. BRYANT of Texas. Why did the
gentleman just tell us his case was
filed in State court when it was filed in
Federal court? I mean the grounds of
the gentleman’s defense continue to
shift from moment to moment around
here.

I say to the gentleman, The fact is
whatever you propose, whatever you
support, the fact of the matter is it was
going to be retroactive until your com-
munity got in trouble, and now all of
our communities have to face a higher
standard, but not Orange County. Your
community gets to go in the lower
standard. That’s not a good idea.

Vote for the Dingell amendment.
Mr. COX of California. Mr. Chairman,

will the gentleman yield?
Mr. MARKEY. I yield to the gen-

tleman from California.
Mr. COX of California. The original

lawsuits were filed under State laws
and in State courts. The gentleman
brings a new matter to my attention,
but I assure him that lawsuit was sure-
ly filed after January 4, after the date
of introduction of this bill, which gets
directly to the gentleman’s point.

The gentleman just speaks of motive,
and I gave the gentleman my answer to
his question, which is that I wanted to
be sure, when we introduced that bill
on January 4, that it was not retro-
active.

Indeed, Mr. Chairman, I was in a
radio debate with a Member of the
other body from California in which
she alleged that this was retro-
active——

The CHAIRMAN. The time of the
gentleman from Massachusetts [Mr.
MARKEY] has expired.

(By unaniomus consent, Mr. MARKEY
was allowed to proceed for 1 additional
minute.)

Mr. COX of California. Mr. Chairman,
will the gentleman continue to yield?

Mr. MARKEY. I yield to the gen-
tleman from California.

Mr. COX of California. She stated
that the bill was retroactive, and I
stated that it was not, and I then went
back and checked, and indeed that pro-
vision of the bill, the effective date,
which is a biolerplate provision that
comes at the end that this Member had
never been involved in drafting, was
improperly constructed, and it would
have required that inside a lawsuit two
different rules apply. That makes no
sense whatever.

Mr. MARKEY. Reclaiming my time,
Mr. Chairman, just to conclude by
making this point:

Once again there are no allegations
against any mayor or city council in
the United States. Why are we going to
charge them with being frivolous in
any lawsuits which they are going to
bring if there has never been an allega-
tion in the history that has come be-
fore this body as testimony that would
lend that kind of limitation upon their
ability to sue if they have been de-
frauded?

The gentleman from Michigan [Mr.
DINGELL] does not even ask that they
be given the rights for eternity, but
only for the next 3 years so that the ex-
isting body of financial sales, of rep-
resentations which have been made in
the marketplace to municipalities,
continue to be litigated under the old
law.

The CHAIRMAN. The time of the
gentleman from Massachusetts [Mr.
MARKEY] has expired.

Mr. FIELDS of Texas. Mr. Chairman,
I move to strike the requisite number
of words.

Mr. Chairman, let me, first of all, ad-
dress what I almost hear as a basic as-
sumption that the underlying piece of
legislation is bad. This is not a bad
piece of legislation. This legislation is
aimed at the filing of frivolous law-
suits, and I will be glad to stipulate to
my good friend from Michigan and my
good friend from Massachusetts that
our county and local governments do
not file frivolous lawsuits.

Now, having said that, the underly-
ing piece of legislation would not apply
to them in the filing of lawsuits that
have merit, which we are willing to
stipulate that is what they do. But why
deny for 3 years the protections that
we think are in this piece of legislation
when frivolous lawsuits are filed?

Now, having stipulated that frivolous
lawsuits are not filed by governmental
entities, let me create a scenario be-
cause, as the gentleman from Michigan
pointed out just a moment ago, we
have had some local governmental en-
tities who have lost money. There is a
fact question in each of those situa-
tions whether the money was lost on
bad judgment, by someone who rep-
resents that governmental entity, or
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whether money was lost because of
some fraudulent and intentional ad-
vice. If it was fraudulent and inten-
tional advice, then this statute would
not affect that type of cause of action.
If it was bad judgment on the part of
the agent for the governmental entity,
we could envision under some cir-
cumstances where a lawsuit could be
brought that would be frivolous.

The point is this statute is designed
to stop the filing of the frivolous law-
suits, should not be construed in any
way as stopping the legitimate law-
suits that can be brought when there is
fraud or some other type of intent, and
with that I would have to reluctantly
oppose the amendment offered by the
gentleman from Michigan [Mr. DIN-
GELL]. I think he brings it with every
good intention.

Mr. DINGELL. Mr. Chairman, will
the gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from Michigan.

Mr. DINGELL. Mr. Chairman, I will
express the highest regard to my good
friend, the gentleman from Texas [Mr.
FIELDS].

First of all, a litigant must prove and
plead what is going on in the mind of
the other side before he can properly
get into court. He has literally got to
define the thought process and the in-
tentions of the other party. Cities,
States, counties, local units of govern-
ment, would not be compelled to bear
that burden. That is hardly something
that I think they ought to be com-
pelled to do because they are litigating
on behalf of their taxpayers. There are
a large number of other burdens that
they must pay before they can get into
court and a large number of other bur-
dens they must carry, and I do not see
why it is that they should have to
carry these burdens to litigate on be-
half of their people.

There is no allegation, none, that
there has ever been any wrongdoing,
that there is any ambulance chasing or
any shyster lawyer practices engaged
in in connection with these matters,
and I would just urge my colleagues to
support this, and I appreciate the con-
cerns of my friend from Texas, but I
would just say that the burdens that he
is imposing on the cities, and States
and local units of government by this
amendment do not need to be accepted
because there is no abuse on their part.

Mr. FIELDS of Texas. Reclaiming my
time, Mr. Chairman, again I have the
highest admiration for my friend, I re-
turn the compliment and I sincerely
mean that.

There is a difference of opinion per-
haps on the need for the specificity of
pleading whether it is a governmental
entity or it is a private class seeking
some redress, but I will restate to the
gentleman that it is my strong belief
that this is a fair statute and there
should not be two different types of
treatments, one for governmental enti-
ties and those for all others. I think
this is fair to all who might be subject

to some action that would be fraudu-
lent, particularly with intent.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from California.

Mr. COX of California. I will just un-
derscore what the gentleman from
Texas has just said.

The assertion is made that govern-
ment entities generally do not bring
frivolous lawsuits. So what? That is
really not what we are talking about
here. What we are talking about is abu-
sive practices in the context of litiga-
tion, and in many of the cases and in
many of the parts of this legislation
those abusive practices are maintained
by lawyers acting otherwise than in
the interests of their clients, so this
bill protects the client, and who is the
client for purposes of this amendment?
The government entity and the tax-
payer.

Why would we want to strip the tax-
payer of the protection against abusive
practices that this legislation affords?

On the question of pleading, the gen-
tleman from Michigan, although I am
sure with every good intention, mis-
states rather dramatically what the
legislation says. What the legislation
says is that the complaint shall specify
each statement or omission alleged to
have been misleading. That is not an
onerous requirement for anyone inas-
much as rule X(b)5, section 10(b), in the
1934 act predicates liability on some
misstatement or omission, and we al-
ready have a requirement in here that
either you prove reliance or fraud on
the market. So there has to be a fraud-
ulent statement out there somewhere,
and asking somebody to identify what
those fraudulent statements are before
they bring litigation is, I think, en-
tirely reasonable.

Second, the complaint shall also
make——

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
expired.
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(By unanimous consent, Mr. FIELDS
of Texas was allowed to proceed for 2
additional minutes.)

Mr. FIELDS of Texas. Mr. Chairman,
I yield to the gentleman from Califor-
nia.

Mr. COX of California. Mr. Chairman,
I thank the gentleman for yielding fur-
ther.

Finally, the section says an allega-
tion may be made on information and
belief. So there are several parts of this
pleading section that the gentleman
from Michigan has conveniently left
out of his description.

First of all, we are talking today
about allegations, so we do not need to
know that they are true. You simply
allege it and you get on with your law-
suit, you go through discovery, you
take depositions, you subpoena
records, and so on, and see if you can
back up those allegations. But you
make the allegations in your com-

plaint; you do not put the proof in your
complaint.

Second, you can do it on information
and belief, so you just state in your
pleading that the plaintiff is informed
and believes and thereupon alleges
that—and that is very, very easy to do.
The complaint shall make allegations
which, if true, would be sufficient to
establish Scienter.

So for purposes of judging the plead-
ing, all the court does is assume all of
the allegations are true even before
you have actually proved them, and if
added together, assuming their truth-
fulness, they would state a cause of ac-
tion and you get by judgment on the
pleadings, and away you go and you are
off with your lawsuit. That is the way
it ought to work.

Many, many years ago a young law-
yer wrote a Law Review article in
which he said that the noticed plead-
ings which, up until that point, had
been the rule of Federal pleadings,
should be departed from and we should
have this rule where you specifically
plead, because it would help end abuses
in this area. The young lawyer who
wrote this, it turns out, is a lawyer
named William Shannon Lerach, who is
now one of the big securities class ac-
tion lawyers in America—he lives out
in San Diego, out my way in Califor-
nia—and he came as a witness and I
asked him about this Law Review arti-
cle and he said, ‘‘I still agree with that
today.’’

So I think the gentleman from Michi-
gan should get in league with Mr.
Lerach and get on board with our
pleading requirements. They are good
ones, and we need them.

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
again expired.

(On request of Mr. DINGELL, and by
unanimous consent, Mr. FIELDS of
Texas was allowed to proceed for 3 ad-
ditional minutes.)

Mr. DINGELL. Mr. Chairman, will
the gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from Michigan.

Mr. DINGELL. Mr. Chairman, the
new rights that would be afforded
cities, States, and local units of gov-
ernment would be the following: No. 1,
loser pays. Before a city, State, or
local unit of government can go into
court in connection with derivatives
fraud or other fraud upon their con-
sumers involving securities, they
would have to absorb the risk of paying
the entire cost, lawyers and everything
else, if they lost.

In addition to this, there would be, as
I mentioned, the heightened pleading
requirements. There would be no more
joint and several liability. So slippery
people would escape. There would be no
fraud-on-the-market protections for in-
actively traded securities.

Now, here is what the United States
Conference of Mayors says with regard
to protections that the bill would af-
ford them. Reduced to its simplest
form, it is ‘‘thanks but no thanks.’’ I
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will, by unanimous consent, at the ap-
propriate time include this with my re-
marks.

While we recognize the goal of H.R. 1058 to
curtail frivolous private securities actions
under Federal securities laws, we believe
that the intended reforms may severely
limit justified litigation, lessen deterrence
to security frauds, and weaken existing legal
standards insofar as the communities are
concerned.

Mr. Chairman, I thank my friend for
yielding.

Mr. FIELDS of Texas. Mr. Chairman,
reclaiming my time, let me address a
few of the points the gentleman has
just made.

First of all, with regard to the loser-
pay provision in our bill, there is a sub-
stantial justification clause, and the
court has the discretion in the require-
ment for the posting of a bond.

On the second point, we do have a le-
gitimate disagreement on the specific-
ity of pleadings. I think it is important
to have pleadings that are specific.

The third point the gentleman made
is with regard to joint and several li-
ability. Joint and several liability is in
this statute where there is knowing
fraud. Again we have talked about this,
and we have been willing to stipulate
that the cases we are aware of at this
particular moment are cases that are
legitimate that the county govern-
ments and local governments have
against others.

The final point the gentleman made
was regarding the fraud on the market.
Nothing is changed with this particular
statute based on what the law is at this
particular moment. We are codifying
Levinson.

Mr. DINGELL. Mr. Chairman, will
the gentleman yield?

Mr. FIELDS of Texas. I am glad to
yield to the gentleman from Michigan.

Mr. DINGELL. Mr. Chairman, it
would require in addition to that also
that State or local units of govern-
ment, cities or counties, before they
could litigate, could be required to post
a bond; is that not so?

Mr. FIELDS of Texas. That is pos-
sible, but also, reclaiming my time, the
judge has the discretion to say, ‘‘Your
bond is $1,’’ or your bond is something
else that is reasonable. The judge has
the discretion to come in and ask for
something other than the posting of
what could be the entire cost of that
particular lawsuit.

Mr. DINGELL. Mr. Chairman, will
the gentleman yield?

Mr. FIELDS of Texas. Reclaiming my
time, Mr. Chairman, let me finish and
then I will be glad to yield to the gen-
tleman.

We did that on purpose to give the
judge the discretion to look at cases
like this and use good common sense.

Mr. DINGELL. But under the current
law, however, there is no requirement
that a city, county, State, or local unit
of government post a bond.

Mr. Chairman, I thank my friend for
yielding.

Mr. TAUZIN. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, there are two classes
of stockholders whose interests can be
affected by a 10B(5) statute. There is a
class of investors who believes they
have been defrauded, and they ought to
be able to file a lawsuit. Under this bill
they can file that suit. Any city, coun-
ty, or individual in this country who
believes they have been defrauded in
their investments can file a suit, and if
there is a fraudulent claim, they will
have the full protections of joint and
several liability that exists in current
law.

Under this bill the big change is that
if you file a suit for something other
than intentional fraud in this judge-
made area of the law, you are going to
have to specify who is guilty of the
recklessness or who is guilty of the
misconduct, and in the court proceed-
ings they are going to find out what
percent they contributed, and they will
be liable for that percentage. It is
called proportionate liability.

So stockholders or investors, wheth-
er they be cities, counties, pension
funds, or individuals who believe they
have been caused to have a loss in their
investments through someone’s reck-
lessness, can still file a lawsuit under
this bill. They simply have to point to
the guilty party, and the proportion of
liability is assessed against that guilty
party. That is the big change in this
bill.

But there is another class of stock-
holders who under current law are hor-
ribly affected under 10B(5) lawsuits.
They are the stockholders who still
own stock in the company that is being
sued, who are still a part of the cor-
poration that just got sued by one of
these lawyers, and who find out that
the value of their stock has been de-
pressed because their company is sud-
denly involved in a big extended law-
suit that may be without merit. In
fact, most of these cases are settled re-
gardless of merit. In fact, one of the
persons who went bankrupt as a result
of some of these suits was quoted as
saying, ‘‘It wasn’t the litigation we
would lose that was the problem; it was
the cost of winning that caused the
greatest part of our financial distress.’’

As companies around America are
being sued under 10B(5) judge-made
law, with deep pockets, or anybody
who gets shotgun suits filed against
them, finds out that their company is
depressed and their stock is hurt, who
do we find out is hurt then? It is the
pension investor, the private investor,
who still owns stock in that company
and who finds out that the company is
spending most of its money on lawyers
and courtrooms instead of on creating
products and creating jobs.

Now, should it matter whether a law-
suit is brought by a government or by
an individual when that is the result?
This amendment will exempt all gov-
ernment suits under this 10B(5) filing,
whether it was a derivative investment

or not. The suit may be against a small
company struggling to create jobs and
indeed to return profits to its inves-
tors, as is often the case. Are we going
to say that governments get better
protections, that they can sue in deep
pockets liability under this act, when
citizens will be under this new stand-
ard? Are we going to say under our sys-
tem of justice that governments have a
better standing in court than citizens?
If the reforms in this bill are not good
for this country, and I firmly believe
they are, I would not have engaged in
this effort for 4 solid years to reform
this section of law. If the Chairman of
the SEC is correct when he said,
‘‘There are two classes of stockholders
whose rights must be balanced here,’’
should we give government better pro-
tection under the law than we extend
to citizens? Should we not have the
same rules applying to government in-
vestors as we have applying to individ-
ual investors?

If there is one thing Americans hate
the most around here, it is when we
apply different standards to govern-
ment that we do to citizens. We just
went through that in the first week of
this Congress when we decided that the
Congress should be accountable to the
same laws we impose on businesses
across America. Are we now going to
say that when we are reforming this
body of law, we are going to have a sep-
arate set of laws for government and a
separate set of laws for citizens? I do
not think we should do that.

Let me concede, as my friend, the
gentleman from Texas did, that I do
not believe that governments bring
frivolous lawsuits, but they do bring
lawsuits against companies just like
individuals do, and they ought to have
the same rules apply to them as will
apply to citizens in this case, and if
Members believe as I do that we are re-
forming this law for the right reasons,
they should vote against this amend-
ment. If they do not, then they should
vote for the amendment and vote
against the bill.

Mr. KLINK. Mr. Chairman, I move to
strike the requisite number of words.

Mr. Chairman, I will not take the full
5 minutes, but there are a couple of
points that I think need to be made on
this amendment. Again let me say that
I am proud to cosponsor this amend-
ment with the gentleman from Michi-
gan [Mr. DINGELL].

As for the previous speaker, the gen-
tleman from California [Mr. COX], I
agree with much of his intent, but as
to his point about having two classes,
the fact that there is one set of laws
for governments and one for citizens,
the fact if that government is citizens.
The government has no money. The
only money that the government has is
that which the citizens send to us.

Now, I would put it this way: When a
normal citizen makes an investment,
that citizen has the responsibility for
that decision, and whether or not they
are going to be able to sue, whether
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that suit is frivolous, we ought to ad-
dress that in some form. But normal
taxpayers do not very often have much
of a say in how moneys are invested on
their behalf by their local govern-
ments.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield on that point?

Mr. KLINK. Yes, I yield to the gen-
tleman from Louisiana.

Mr. TAUZIN. Mr. Chairman, citizens
invest in money market funds that
make investments, just as they invest
in pension funds that are run by gov-
ernments and by private entities that
make investments. There is no dif-
ference.

My question to the gentleman is this:
Why should we say to a citizen that
chose a private investment fund to
make his investments, ‘‘You’re going
to have a set of laws that relate to you,
but if you invest in a government pen-
sion fund, you get a different set of
laws that apply to you’’? That is what
is wrong.

Mr. KLINK. Mr. Chairman, I think,
to answer the gentleman’s question,
there appears to be, with this whole de-
rivative thing, the fact that things are
changing from moment to moment and
from hour to hour. Every time we pick
up a newspaper something new has
happened, and we are learning some-
thing new about it all the time. If I
may respond to one of the comments
that I think the gentleman from Cali-
fornia [Mr. COX] made, he mentioned
the fact that this carve-out did not
exist and the Dodd-Domenici language
did not exist in his bill, but I think
things have changed dramatically.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. KLINK. I would like to finish my
thought, and then I would be glad to
yield to the gentleman.

The fact of the matter is that things
are changing all the time in this re-
gard. So what we are saying is, let us
not create two separate bodies of law.
But the amendment delays the effect of
this bill on State and local govern-
ments for 3 years, and that is the same
period of time that currently is the
statute of limitations for securities
fraud.
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I think it is unfair to require State
and local governments to risk tax-
payers’ money in a loser-pay system.
That is one of the problems.

Let me just finish with this, and that
is I have a letter here from the mayor
of Philadelphia, Edward Rendell. The
first paragraph of the letter says, ‘‘The
city of Philadelphia,’’ and this is like
other municipalities, some are much
larger and some are smaller, ‘‘The city
of Philadelphia is responsible for prop-
er administration of over $2 billion in
public pension funds for its workers
and its retires. Like other private and
public institutional investors, the city
is completely dependent on a strong
Federal system of securities laws and
remedies to ensure probity in the fi-

nancial marketplace and to deter
would be wrongdoers.’’

This next sentence is what really
bothers me. He says, ‘‘We are deeply
concerned by the incidence of fraud in
securities markets, and most particu-
larly by the fact that many question-
able investment schemes seem to tar-
get municipalities and government en-
tities.’’

They find themselves being targeted
because they are not up-to-date, and
they are talked into these investments,
and just like Mr. COX’s Orange County,
CA, all of a sudden something bad hap-
pens.

I will tell you that I think large and
small municipalities across the State,
not wanting to bring frivolous law-
suits, not wanting to spend taxpayers’
money in pursuing frivolous cases,
they are shocked by what happened in
Orange County, CA, they are shocked
when they look at what happened in
San Jose and in States across this Na-
tion.

We simply say let us delay it for the
statute of limitations. Let us not have
different sets of rules for other munici-
palities than we have for Orange Coun-
ty.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. KLINK. I yield to the gentleman
from Louisiana.

Mr. TAUZIN. Mr. Chairman, I thank
the gentleman for yielding. I asked
him to yield to make this point. Any
municipality or pension fund that
thinks they have been defrauded under
any kind of investment, be it a deriva-
tive or something else, has that right
to file that suit today. These lawsuits
are cranked out normally up to 2 hours
after the stock prices fall. If somebody
has a case on that list that we were
shown this morning, they can bring
that suit today under the old law. They
can bring it next week under the old
law. Until this law goes into effect,
they can file this suite.

Mr. MILLER of California. Mr. Chair-
man, will the gentleman yield?

Mr. KLINK. I yield to the gentleman
from California.

Mr. MILLER of California. Mr. Chair-
man, yes, they can file a lawsuit today,
but what we are finding out about de-
rivatives is as this instrument spins
around the world and its consequences,
this is like peeling an onion. The fact
is this law may become law before peo-
ple realize the extent to which they
have been damaged. A lot of these in-
vestments are very indirect invest-
ments. They join pools. State laws re-
quire it. We are talking about the
money of school boards.

The CHAIRMAN. The time of the
gentleman form Pennsylvania [Mr.
KLINK] has expired.

(By unanimous consent, Mr. KLINK
was allowed to proceed for 2 additional
minutes.)

Mr. KLINK. I yield to the gentleman
from California [Mr. MILLER].

Mr. MILLER of California. Mr. Chair-
man, in the California example, people

who really had very little say over the
investment of their money, school dis-
tricts, water districts, sewer districts,
citizen boards, without this kind of ex-
perience, and they were indirectly part
of this arrangement and now they want
to unravel that and assert their rights,
we ought to let time for that to hap-
pen.

This is like the early days of the S&L
scandal. There are a lot of people that
do not know today that they are going
to be affected by this because some-
thing else that goes wrong in the mar-
ket triggers the vulnerability into this
investment pool fund or instrument
that looks safe today or looks safe 3
months from now, but may not turn
out to be safe a year from now.

Mr. TAUZIN. If the gentleman will
yield further, I would say to my friend
from California [Mr. MILLER] that we
just had that debate. We agreed not to
exempt derivative lawsuits from this
bill. That is another debate. But my
point is this amendment covers more
than investments in derivatives, does
it not?

Mr. KLINK. Yes, it does.
Mr. TAUZIN. It exempts the city in

all of its suits. So if the city, county,
or pension board wants to bring a suit
against a small company, under this
amendment they would be exempted
from this bill, would they not be?

Mr. KLINK. Mr. Chairman, reclaim-
ing my time, I think this is an instance
where we just have to agree to dis-
agree. I understand that.

My point is this: If it is fair for
Orange County, CA, to go under the old
rule, then I think we need to take the
statute of limitations, and I do not
think that is being unreasonable, and
say for not the period of enactment,
but for the period of the statute of lim-
itations, while this is being shaken
out.

Mr. TAUZIN. If the gentleman will
yield further so I may make one final
point, just to clarify it, the gentleman
is saying this statute of limitations
will apply to new claims that might
arise during the 3 years. The gen-
tleman is not saying you are extending
the statute of limitations for claims
that already exist, are you?

Mr. KLINK. No.
Mr. TAUZIN. No, you are actually

extending this law for 3 years applied
to new claims. So it is not an extension
of the statute of limitations, is it?

Mr. KLINK. Mr. Chairman, reclaim-
ing my time, the gentleman is correct.
I am saying extend it for the period of
time of the statute of limitations. The
gentleman is correct. I think this will
give us time to see how this is shaking
out. Again, there is a lack of con-
fidence across this country because of
what happened in the gentleman’s area
in Orange County, CA.

Mr. COX of California. Mr. Chairman,
I ask unanimous consent to proceed for
3 additional minutes.

The CHAIRMAN. Without objection,
the gentleman from California [Mr.
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COX] is recognized for 3 additional min-
utes.

There was no objection.
Mr. COX of California. Mr. Chairman,

we actually have had testimony on this
very subject, on the application of this
bill as presently drafted to Orange
County, and the testimony came in a
letter addressed both to the testimony
came in a letter addressed both to the
chairman and to the ranking member
of the Subcommittee on Telecommuni-
cations and Finance. It comes from
John M.W. Moorlach, who will soon be
nominated and sworn in as the new
Treasurer of Orange County to pick up
the pieces where Bob Citron left off.

Here is what his testimony said:
The taxpayers of Orange County will suffer

severe financial repercussions resulting from
its longtime former treasurer’s investment
strategy. Now lawyers may victimize our
taxpayers a second time by extorting multi-
million dollar settlements under rigged rules
that stack the deck against the county. This
will further compound our already tragic fi-
nancial losses. As a certified public account-
ant, I’m well aware that members of my pro-
fession for years have been victimized by
strike suits brought by a handful of unscru-
pulous lawyers. These unethical few neither
know nor care whether their so-called clients
have actually been victimized. They simply
bring cases for their extortion value and set-
tle them without trial on the merits. As a re-
sult, accountants and companies innocent of
any wrongdoing end up paying out millions
of dollars to get rid of nuisance suits, while
entire classes of victims of real fraud may
only get pennies on the dollar for their
claims. The biggest share by far goes to the
lawyers.

Now, here is where we get to the
point of this amendment.

This game has already started in Orange
County. Whatever the rights and wrongs of
these cases, the only certainty is that under
the current system, only the lawyers will get
rich. Justice will not be done, not for the
plaintiffs who will receive a percentage on
the dollar as their lawyers benefit from
handsome fees, and not for Orange County’s
taxpayers, who may have to take another
multimillion dollar hit that will be as unnec-
essary and destructive as Citron’s invest-
ment strategy itself.

Mr. Moorlach’s point is that the
County of Orange, already suffering,
and you have seen the layoffs, 11,000
people, already suffering from the con-
sequences of the Citron strategy, may
now itself be the target of strike suits.
And, yes, some of these suits may be
brought by unscrupulous lawyers who
are lucky enough to land as a client
any one of the municipalities or sub-
divisions that invested in this pool.

Lawyers have great sway over their
clients. We want to make sure that the
clients always have rights against the
lawyers, that they have the right to
control the litigation, and that litiga-
tion device is not abused. If it were to
be abused, then Orange County, read
‘‘the taxpayers,’’ would end up paying
the damages.

John Moorlach concludes,
The Contract With America bill will stop

this legalized embezzlement farce. It will
strengthen the rights of real victims of
fraud, while preventing frivolous cases from

victimizing responsible people. It will be
good for the country and for Orange County.
I wish you well as you consider this impor-
tant legislation.’’

So the point is that when municipali-
ties are suing municipalities, it is just
as likely that lawyers can get out of
control as when lawyers are represent-
ing someone else. We want to make
sure that Orange County’s taxpayers
are protected to the extent that Orange
County might be a victim of lawsuits
that are brought for their settlement
value, because it is the taxpayers, not
Bob Citron, that will end up paying
those damages. And we want to be sure
that the municipalities who are plain-
tiffs have all of the protections against
conflict of interest, protections for
lawyers to drive the litigation so that
the lawyer does not do it, protections
against lawyer-driven litigation that
are part of this bill. Stripping all of
those protections out of this bill just
because it is the taxpayers who are the
clients and the taxpayers who would
otherwise get those protections makes
no sense at all.

So I hope at least in the context of
my home county, having heard from
the people who are handling that, that
we would understand just how destruc-
tive this amendment might be.

Mr. BRYANT of Texas. Mr. Chair-
man, will the gentleman yield?

Mr. COX of California. I yield to the
gentleman from Texas.

Mr. BRYANT of Texas. Mr. Chair-
man, that is the point I made a mo-
ment ago. Your home county has al-
ready been taken care of. They have al-
ready filed their Federal case under the
lower standard. Now you are raising
the standard for the rest of our com-
munities.

Mr. COX of California. Reclaiming
my time, the gentleman is aware that
the statutes of limitation that apply to
what went on in Orange County are
sufficiently long so that people can file
lawsuits after this legislation. It is my
sincere and fond hope that this legisla-
tion will apply to as much of the litiga-
tion that might arise out of Orange
County as is possible, for precisely the
reasons that John Moorlach, the soon-
to-be Treasurer of Orange County, just
pointed out.

Mr. BRYANT of Texas. If the gen-
tleman will yield further, the gen-
tleman just verified what I just said in
a long round and about way of saying
it.

The second question I have for the
gentleman is, inasmuch as all this
amendment does is say we are not
going to apply the standards of this bill
to the cities and counties and public
institutions for the next 3 years, can
you name a city or county or public in-
stitution that has been accused of fil-
ing a frivolous securities case?

The question has already been an-
swered, and the answer is ‘‘no.’’

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Michigan [Mr. DINGELL].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. DINGELL. Mr. Chairman, I de-
mand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were—ayes 179, noes 248,
answered ‘‘present’’ 1, not voting 6, as
follows:

[Roll No. 212]

AYES—179

Abercrombie
Ackerman
Andrews
Bachus
Baesler
Baldacci
Barcia
Barrett (WI)
Becerra
Beilenson
Bentsen
Berman
Bevill
Bishop
Bonior
Borski
Boucher
Browder
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Cardin
Chapman
Clay
Clayton
Clyburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Costello
Coyne
Cramer
de la Garza
DeFazio
DeLauro
Dellums
Dicks
Dingell
Dixon
Doggett
Doyle
Duncan
Durbin
Edwards
Engel
Eshoo
Evans
Farr
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford
Fox
Frank (MA)
Frost

Furse
Gejdenson
Gephardt
Gonzalez
Gordon
Green
Gutierrez
Hall (OH)
Hall (TX)
Hamilton
Hastings (FL)
Hefner
Hilliard
Hinchey
Holden
Hoyer
Jackson-Lee
Jefferson
Johnson (SD)
Johnson, E.B.
Johnston
Kanjorski
Kaptur
Kennedy (MA)
Kennelly
Kildee
Kleczka
Klink
LaFalce
Lantos
Laughlin
Levin
Lewis (GA)
Lincoln
Lipinski
Lofgren
Luther
Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McDermott
McHale
McNulty
Meehan
Menendez
Mfume
Miller (CA)
Mineta
Mink
Moakley
Mollohan
Murtha
Nadler
Neal
Oberstar
Obey

Olver
Ortiz
Orton
Owens
Pallone
Pastor
Payne (NJ)
Pelosi
Peterson (FL)
Pickett
Pomeroy
Poshard
Rahall
Reed
Reynolds
Richardson
Rivers
Roemer
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Slaughter
Spratt
Stark
Stokes
Studds
Stupak
Tanner
Taylor (MS)
Tejeda
Thompson
Thornton
Thurman
Torres
Torricelli
Towns
Traficant
Tucker
Velazquez
Vento
Visclosky
Volkmer
Ward
Waters
Watt (NC)
Waxman
Williams
Wise
Woolsey
Wyden
Wynn
Yates

NOES—248

Allard
Archer
Armey
Baker (CA)
Baker (LA)
Ballenger
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bereuter
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner

Bonilla
Bono
Brewster
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chenoweth
Christensen

Chrysler
Clement
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cooley
Cox
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis
Deal
DeLay
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Deutsch
Diaz-Balart
Dickey
Dooley
Doolittle
Dornan
Dreier
Dunn
Ehlers
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde
Inglis
Istook
Jacobs
Johnson (CT)

Johnson, Sam
Jones
Kasich
Kelly
Kennedy (RI)
Kim
King
Kingston
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Livingston
LoBiondo
Longley
Lucas
Manzullo
Martini
McCollum
McCrery
McHugh
McInnis
McIntosh
McKeon
Metcalf
Meyers
Mica
Miller (FL)
Minge
Molinari
Montgomery
Moorhead
Moran
Morella
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (MN)
Petri
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich

Ramstad
Regula
Riggs
Roberts
Rogers
Rohrabacher
Ros-Lehtinen
Rose
Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Skeen
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate
Tauzin
Taylor (NC)
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf
Young (AK)
Young (FL)
Zeliff
Zimmer

ANSWERED ‘‘PRESENT’’—1

Lowey

NOT VOTING—6

Gibbons
McDade

McKinney
Meek

Rangel
Sisisky

b 1527

Mr. BACHUS changed his vote from
‘‘no’’ to ‘‘aye.’’

So the amendment was rejected.
The result of the vote was announced

as above recorded.

b 1530

AMENDMENT OFFERED BY MR. TAUZIN

Mr. TAUZIN. Mr. Chairman, I offer
an amendment, the Mineta-Tauzin
amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. TAUZIN: Page
26, beginning on line 1, strike section 37
through page 28, line 2, and insert the follow-
ing:

‘‘SEC. 37. APPLICATION OF SAFE HARBOR FOR
FORWARD-LOOKING STATEMENTS.

‘‘(a) SAFE HARBOR IN GENERAL.—In any pri-
vate action arising under this title based on
a fraudulent statement (as defined in section
10A), a person shall not be liable with respect
to any forward-looking statement if and to
the extent that the statement—

‘‘(1) contains a projection, estimate, or de-
scription of future events; and

‘‘(2) refers clearly (or is understood by the
recipient to refer) to—

‘‘(A) such projections, estimates, or de-
scriptions as forward-looking statements;
and

‘‘(B) the risk that such projections, esti-
mates, or descriptions may not be realized.
The safe harbor for forward-looking state-
ments established under this subsection
shall be in addition to any safe harbor the
Commission may establish by rule or regula-
tion.

‘‘(b) DEFINITION OF FORWARD-LOOKING
STATEMENT.—For the purpose of this section,
the term ‘forward-looking statement’ shall
include (but not be limited to) projections,
estimates, and descriptions of future events,
whether made orally or in writing, volun-
tarily or otherwise.

‘‘(c) NO DUTY TO MAKE CONTINUING PROJEC-
TIONS.—In any private action arising under
this title, no person shall be deemed to have
any obligation to update a forward-looking
statement made by such person unless such
person has expressly and substantially con-
temporaneously undertaken to update such
statement.

‘‘(d) AUTOMATIC PROCEDURE FOR STAYING
DISCOVERY; EXPEDITED PROCEDURE FOR CON-
SIDERATION OF MOTION ON APPLICABILITY OF
SAFE HARBOR.—

‘‘(1) STAY PENDING DECISION ON MOTION.—
Upon motion by a defendant to dismiss on
the ground that the statement or omission
upon which the complaint is based is a for-
ward-looking statement within the meaning
of this section and that the safe harbor pro-
visions of this section preclude a claim for
relief, the court shall stay discovery until
such motion is decided.

‘‘(2) PROTECTIVE ORDERS.—If the court de-
nies a motion to dismiss to which paragraph
(1) is applicable, or if no such motion is made
and a party makes a motion for a protective
order, at any time beginning after the filing
of the complaint and ending 10 days after the
filing of such party’s answer to the com-
plaint, asserting that the safe harbor provi-
sions of this section apply to the action, a
protective order shall issue forthwith to stay
all discovery as to any party to whom the
safe harbor provisions of this section may
apply, except that which is directed to the
specific issue of the applicability of the safe
harbor. A hearing on the applicability of the
safe harbor shall be conducted within 45 days
of the issuance of the protective order. At
the conclusion of the hearing, the court shall
either dismiss the portion of the action
based upon the use of the forward-looking in-
formation or determine that the safe harbor
is unavailable in the circumstances.

‘‘(e) REGULATORY AUTHORITY.—The Com-
mission shall exercise its authority to de-
scribe conduct with respect to the making of
forward-looking statements that will be
deemed not to provide a basis for liability in
private actions under this title. Such rules
and regulations shall—

‘‘(1) include clear and objective guidance
that the Commission finds sufficient for the
protection of investors;

‘‘(2) prescribe such guidance with sufficient
particularity that compliance shall be read-
ily ascertainable by issuers prior to issuance
of securities; and

‘‘(3) provide that forward-looking state-
ments that are in compliance with such

guidance and that concern the future eco-
nomic performance of an issuer of securities
registered under section 12 of this title will
be deemed not to be in violation of this title.
Nothing in this section shall be deemed to
limit, either expressly or by implication, the
authority of the Commission to exercise
similar authority or to adopt similar rules
and regulations with respect to forward-
looking statements under other statutes
under which the Commission exercises rule-
making authority.’’.

Mr. TAUZIN (during the reading).
Mr. Chairman, I ask unanimous con-
sent that the amendment be considered
as read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Louisiana?

There was no objection.
Mr. TAUZIN. Mr. Chairman, I yield

to the gentleman from California [Mr.
MINETA].

(Mr. MINETA asked and was given
permission to revise and extend his re-
marks.)

Mr. MINETA. Mr. Chairman, the
amendment that the gentleman from
Louisiana [Mr. TAUZIN] and I are offer-
ing addresses the issue of the safe har-
bor for forward-looking statements—
statements made by companies and
others about the future prospects of
earnings, products, technologies or the
like.

Mr. Chairman, if a company fails to
meet analysts’ earnings projections—or
other projections—because of changes
in the business cycle or a change in the
timing of an order or contract, the
company often finds itself faced with a
lawsuit. In fact, more than one out of
every two companies in Silicon Valley
have been subject to a class action se-
curities lawsuit. Many of these law-
suits are based upon forward-looking
information.

Once a company experiences a drop
in stock price or if earnings fail to
meet expectations, plaintiffs’ lawyers
use the discovery process as a fishing
expedition to find any statements or
records within a company that could
support an allegation of fraud. Quite
often, they base their charges of fraud
on what they allege are false and mis-
leading past statements of future ex-
pectations. Technology companies are
prime targets for this type of senseless
litigation because of the nature of the
technology industry. By definition, for-
ward-looking statements in the high
tech industry involve a future product,
innovation, or technology. Failing to
meet one expectation or another is
often inevitable.

Why is a safe harbor for forward
looking information important? Be-
cause the threat of costly and disrup-
tive litigation has a chilling effect on
the willingness of companies to make
disclosures in the marketplace. And
over the long term, less information re-
sults in a less efficient marketplace.
According to a recent study, tech-
nology companies are sued far more
frequently than any other industry,
and pay the highest settlements of any
industry—averaging over $9 million per
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case. A National Venture Capital Asso-
ciation study of over 200 publicly trad-
ed entrepreneurial companies found
that 71 percent reported being more re-
luctant to discuss company perform-
ance with analysts or the public. To all
of these companies, the SEC safe har-
bor rules have proven to be legally non-
existent.

Let me offer you two Silicon Valley
examples:

John Adler, CEO, Adaptec, a Silicon
Valley high technology company. Mr.
Adler says Adaptec has adopted a ‘‘no
communications’’ policy, which
‘‘means they say nothing beyond what
they must disclose by law.’’

Scott McNealy, CEO, Sun Micro-sys-
tems, spoke of his company’s policy of
offering only ‘‘limited guidance’’ to
Wall Street analysts. Concluding that
the legal risks of providing earnings
and revenue projections to Wall Street
analysts are too high, the company no
longer releases this information and re-
fuses to comment directly on analysts’
projections.

Mr. Chairman, technology companies
are popular targets for class action
lawsuits because of several industry-
wide factors which provide grist for the
securities litigation mill: First, they
have many new cutting edge products,
which sometimes do not succeed in the
marketplace; second, their earnings
and stock price are volatile; and third,
they have a custom and practice of
paying officers and employees in part
with stock or stock options.

These factors are seized upon by plaintiffs’
lawyers over and over again to create a false
picture of fraud by technology companies,
where none in fact exists. For example, if a
company announces that earnings during the
quarter were negatively affected by various
external market factors, plaintiffs’ lawyers pro-
ceed to sue the company, accusing it of fraud
for having failed to predict the adverse effects
of price competition, and so forth. These
cases involve nothing more than fraud by
hindsight, the basic theory of which is that the
company should have known, or must have
known, that the future would not be as pre-
dicted. The safe harbor rules have proven in-
effective to stop this type of abusive litigation.

Faced with a barrage of suits alleging fraud
by hindsight, it is no wonder that technology
companies have become reluctant to provide
forward-looking information to the market.

Another phenomenon which is almost uni-
versally experienced by technology compa-
nies, and is predominantly a function of cus-
tomer behavior, is the extremely uneven pat-
tern of bookings during a particular quarter.
Many technology companies will experience a
significant percentage of bookings in the last
few weeks of a quarter—the so-called
hockeystick—as a result of customers waiting
until the end of the quarter to negotiate the
best deal. The hockeystick pattern makes the
task of predicting revenues and earnings ex-
tremely difficult, particularly for technology
companies selling higher-priced products and
equipment, where the loss of just a few orders
will make or break the quarter.

A number of recent class actions have been
brought against companies which missed the
quarter, but did not know that would occur

until just a few weeks—or in some cases,
days—before the end of the quarter. Never-
theless, under the fraud by hindsight theory,
these companies have been sued for not hav-
ing predicted the future, and for giving sup-
posedly baseless statements of optimism at
the beginning of the quarter. The safe harbor
rules have utterly failed to protect these com-
panies from abusive shareholder litigation.

Mr. Chairman, the litigation risks associated
with making forward-looking disclosures also
have been compounded in recent years by
two key developments in the caselaw: First,
the so-called duty to update, and second, the
judicial refinement of the bespeaks caution
doctrine.

Very frequently, companies provide soft for-
ward-looking information to the market, such
as ‘‘demand should continue to be strong for
our products.’’ The duty to update would au-
thorize a claim, even when the original state-
ment was true when made, if the company
does not timely inform the market when de-
mand no longer is strong. Under this rule, the
requirement to track all forward-looking state-
ments given to the market, including soft infor-
mation, and continually update it, can quickly
overwhelm the abilities of even the most dedi-
cated of companies. Further, companies can-
not reasonably rely on risk factor disclosures,
since plaintiffs may argue that a company dis-
seminated literally dozens of cautionary state-
ments to cover all the specific risks and con-
tingencies it sees in its futures business. In
short, companies continue to proceed at con-
siderable peril in making forward-looking dis-
closures.

Mr. Chairman, my amendment is in-
tended to promote maximum disclo-
sure by corporate executives by provid-
ing a safe harbor for forward-looking
statements if, and only if, certain re-
quirements are met. Only statements
involving projections, estimates or de-
scriptions of future events are covered.
In order to be protected the statements
must be referred to clearly as forward-
looking statements or be understood as
forward-looking statements. Second,
the risk that such projections, esti-
mates or descriptions may not be real-
ized must also be clearly stated.

This approach has broad support in
the business community.

The CHAIRMAN. The time of the
gentleman from Louisiana [Mr. TAU-
ZIN] has expired.

(At the request of Mr. MINETA and by
unanimous consent, the gentleman
from Louisiana, Mr. TAUZIN, was al-
lowed to proceed for 2 additional min-
utes.)

Mr. MINETA. Mr. Chairman, will the
gentleman yield?

Mr. TAUZIN. I continue to yield to
my colleague, the gentleman from
California.

Mr. MINETA. Mr. Chairman, it is
supported by the American Business
Conference, the American Electronics
Association, the Association of Pub-
licly Traded Companies, the Business
Roundtable, the National Association
of Manufacturers, the National Ven-
ture Capital Association, and the
American Institute of Certified Public
Accountants.

More importantly, Mr. Chairman,
this approach has broad support among
recipients of forward-looking informa-
tion—the investment community. The
California Public Employee Retire-
ment System [CALPERS] stated ‘‘We
recommend that the existing safe har-
bor rule be amended to provide a safe
harbor from private actions to any is-
suer who adequately couches its projec-
tions in cautionary language.’’

This amendment is also consistent
with the recent testimony of the execu-
tive director of the Council of Institu-
tional Investors, representing hundreds
of local, State, and labor pension funds.

Finally, this amendment would not
prevent the Securities and Exchange
Commission from bringing an enforce-
ment action against any person on the
basis of a forward-looking statement.
It would only curb ‘‘fraud-by-hind-
sight’’ alleged in private, speculative
strike suits. So, Mr. Chairman, this
amendment will finally provide some
clear guidance to companies in the
area of forward-looking statements; it
will maximize disclosure and improve
the efficiency of the market, and most
importantly it will provide investors
with the ammunition they need to
make sound decisions based on maxi-
mum information.

Mr. FIELDS of Texas. Mr. Chairman,
I move to strike the requisite number
of words.

Mr. Chairman, first and foremost, I
want to congratulate my good friend,
the gentleman from Louisiana [Mr.
TAUZIN] and my good friend, the gen-
tleman from California [Mr. MINETA]
for offering this good amendment. It is
an amendment that I plan to support. I
encourage all of my colleagues to do
so. In fact, on this side of the aisle, we
have examined the amendment, and we
would be more than happy to accept it.

I represent a community in my dis-
trict that has a very high bio-
technology presence, in Woodlands,
TX. I am told constantly by these com-
panies that they have to be very care-
ful in what they say and how they dis-
close information. It is very difficult
for them to communicate, particularly
when they are trying to raise capital.

I think what the gentleman from
California [Mr. MINETA] does in his
statement is goes in a direction that
provides that safe harbor, gives protec-
tion, and certainly puts investors on
notice as to what is a forward-looking
statement.

Let me also say that I believe this is
a pro-investor, pro-disclosure amend-
ment. I support it, because it is clear
that if we do not provide an effective
safe harbor for forward-looking infor-
mation companies who disclose only
boilerplate information specifically re-
quired by the Securities and Exchange
Commission, in that instance, the in-
vestors does not win.

We have seen the study cited by my
colleague. The threat of litigation has
a chilling effect on disclosure of for-
ward-looking information. In the end,
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investors are deprived of valuable in-
formation.

Mr. Chairman, we should face it, in-
vestors want company officials to talk
about their future prospects. Investors
want to hear the opinions of company
officials, analysts, and others. The SEC
has said this kind of information is im-
portant to investors, but company offi-
cials cannot know with certainty what
the future actually holds.

That is so true for my companies in
the Woodlands. When they in good
faith respond to questions from ana-
lysts, or when they talk or write about
trends and future uncertainties, they
risk being sued by some plaintiff’s law-
yer at some point in the future.

The Securities and Exchange Com-
mission itself has recognized that it
needs to provide a safe harbor for this
kind of information or companies will
never in fact disclose that information.
However, the rules the SEC wrote
years ago just do not work.

The area of the gentleman from Cali-
fornia [Mr. MINETA] is an example: 19 of
the 30 largest companies in Silicon
Valley have been sued since 1988; the
aggregate settlement cost was $500 mil-
lion. A National Economic Research
Association study found that high-tech
companies were involved in almost
one-third of the settlements analyzed,
making the industry a disproportion-
ate target of securities suits.

A National Venture Capital Associa-
tion survey found that 62 percent of re-
sponding entrepreneurial companies
that went public since 1986 had been
sued by 1993, so there has got to be
change, Mr. Chairman. We think that
the safe harbor provisions of this bill
are strengthened by this Mineta
amendment. It offers the companies
and others the certainty that they
need.

The amendment also gives investors
that information they need. It ensures
that investors will understand that
statements about projectsions, esti-
mates, and future events are just that,
projections, clearly identified as such.
It requires that clear warnings are
given that these projections may not
be realized.

If these requirements are met, and
only if these requirements are met, the
safe harbor will be available. This is
the Speakes caution doctrine, which
courts have recognized. This is hardly
a radical or new idea. We have had far
too many lawsuits based on fraud by
hindsight after people of good faith
have made forward-looking state-
ments, or for reasons beyond their con-
trol, fell short.

This amendment would curb those
abusive private actions, but it does not
affect the SEC’s enforcement powers in
any way. If the SEC has found any
company has attempted to take advan-
tage of the safe harbor by committing
fraud, it could bring an injunctive ac-
tion against the company, impose civil
fines, impose sanctions on its officers
or directors, refer the matter to crimi-
nal authorities, and get a court to

order disgorgement of any illegal prof-
its.

The range of enforcement powers of
the SEC are simply not effective, so
any suggestions that fraud would go
unremedied are unfounded. This would
also make it clear that the SEC has the
authority to write additional safe har-
bor rules.

This is especially important because
this amendment applies only to actions
brought under the Exchange Act.

I want to conclude by complimenting
my good friend, the gentleman from
California, who has been a leader in
this particular area, and also I want to
compliment my good friend, the gen-
tleman from Louisiana [Mr. TAUZIN].
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Mr. FARR. Mr. Chairman, I move to
strike the requisite number of words.

Mr. Chairman, I rise in support of the
Mineta amendment. It will take only a
minute of my time, but I want to clar-
ify for my colleagues what the amend-
ment will do and what the amendment
will not do. This amendment will re-
sult in greater disclosure of informa-
tion to investors. It will encourage cor-
porate officials to give investors useful
information about their future plans.
It will prevent the ‘‘fraud-by-hind-
sight’’ lawsuits that are crippling our
high-technology industries.

The bill will not give corporate offi-
cials a license to lie, because the au-
thority of the SEC, the State regu-
lators, the Justice Department and
other law enforcement agencies will
not be affected. It will not permit bro-
kers or others to make promises about
the company’s prospects, because it
clearly does not cover statements that
are promises or assurances and it will
not change the law of insider trading.
If corporate insiders try to hype their
company’s stock and bail out before
the investors know the real facts, they
can be sued by the investors as well as
by the SEC.

This amendment simply says that
when company officials talk about the
future, the statements must be taken
in context, and when they give clear
warnings that their projections or esti-
mates may not come true, they cannot
be sued by private actions.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. FARR. Mr. Chairman, I yield to
the gentleman from Louisiana.

Mr. TAUZIN. I thank the gentleman
for yielding. I asked him to yield for
only one purpose and that is indeed to
congratulate the gentleman from Cali-
fornia for the excellent amendment.

This amendment has the unique ad-
vantage of being supported by both the
high-technology community, which is
the subject of many of these lawsuits,
and by many investor groups. For ex-
ample, CALPERS, the California public
employees investment group, is in sup-
port of this approach. The executive di-
rector of the Council of Institutional
Investors, a group of large corporate
and labor union pension funds, has en-

dorsed this approach. It is the right ap-
proach, it brings us closer to the bill
the gentleman from California [Mr.
MINETTA] himself has cosponsored and
filed in this session and in former ses-
sions of the Congress. I want to con-
gratulate him again for this fine work
and urge adoption of the amendment.

Mr. COX of California. Mr. Chairman,
I move to strike the requisite number
of words, and I rise in support of the
amendment.

I too want to join in congratulating
my colleague, the gentleman from
California [Mr. MINETA], for offering a
very constructive proposal on safe har-
bor. It is in fact part of the legislation
that we had intended to change in the
committee but because of our deadline
to bring the bill to the floor, we deter-
mined that it would be best accom-
plished on the floor of the House. But I
do not want anyone to think that be-
cause this amendment is being made on
the floor that it has not been carefully
discussed and thoughtfully considered.

It has had the complete benefit of
analysis by every member on our Com-
mittee on Commerce, and I think the
gentleman from California, who is not
on the committee, is to be congratu-
lated for broadening that discussion
and that debate and the support for
this amendment to be on the commit-
tee.

This amendment does a number of
things that is really long overdue in
the area of forward-looking informa-
tion. It codifies the ‘‘bespeaks caution’’
doctrine in effect, something that we
have found very workable in the com-
mon law, and now we are making it
very clear as a matter of congressional
policy, very clear as a matter of stat-
ute, that we intend to do that in the se-
curities laws themselves, in the posi-
tive law.

A very important part of this amend-
ment is that it will permit people who
project honestly and diligently the fu-
ture as best they can with the limited
tools that all of us have to prognos-
ticate, permit them to avoid a lawsuit
on the basis of those statements.

CALPERS testimony was just re-
ferred to by my colleague the gen-
tleman from Louisiana. I want to read
just briefly from that testimony. This
is of course a huge investor of pension
funds. Their view is from the investor
standpoint.

They say, ‘‘By definition projections
are inherently uncertain.’’

‘‘The more such statements are based
on assumptions susceptible to change,
the less useful they are in assessing
prospective performance. Investors rec-
ognize this and appropriately discount
the importance of such information
when making investment decisions. We
see no reason why investors should
then be allowed to rely upon such
statements in an action for fraud after
the speculative nature has been fully
disclosed.’’

That is precisely the basis for this
amendment. What my colleague the
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gentleman from California does in his
amendment is put into law a clear, un-
derstandable and readily accessible
procedure to automatically stay dis-
covery and to avoid all the rest of the
lawsuit while the court takes a look at
whether the safe harbor applies and we
do not get ourselves mixed up in long
months and years of discovery on the
general lawsuit itself until first we dis-
pose of this question of the safe harbor.
It makes it truly a safe harbor.

This is very much the approach that
I think we ought to take. For some
time, we have asked the SEC to help us
with rules in this area. But as we
worked on this legislation, we discov-
ered that the SEC itself did not want
the responsibility of writing the court
procedures for early dismissal of an ac-
tion, the court procedures to stay dis-
covery, because that would put an
independent agency of the Federal Gov-
ernment in the business of writing
rules to govern the article 3 courts. It
is appropriately the role of Congress to
do that in the statute.

I think what we have got here, in
sum, is a safe harbor provision that
will work, it is clear and easy to under-
stand for all of the people, not just the
issuers of securities but people who
talk about securities, for their busi-
ness, the analysts, the people on the
telephone and so on, people will not be
afraid to talk about the future any-
more for fear of a lawsuit; and we have
satisfied the concerns of investors who
desperately want this information.

Right now, we have something of a
black market in forward-looking infor-
mation. Nobody wants officially to
state for the record, least of all CEO’s
speaking to the press, what might hap-
pen in the future of their company be-
cause they know they might be sued if
they are wrong, if they guess wrong
about the future. But investors all
want this information. They are inter-
ested mildly in the track record of a
company, what has happened in the
past, but what they really want to
know is what is going to happen if I
buy this security, if I buy this stock or
this bond today, tomorrow and the
next day, what will happen in the fu-
ture, is this a good investment or not?

It is that future information that
matters the most, that is what the
market demands, and the market gets
it after a fashion right now, they get it
in whispered conversations, under the
table, it is a black market, it is not the
best information, it is not the highest
quality information, and we would like
it to be. That will be the effect of this
amendment. It has been adequately
demonstrated, I think, to everyone’s
satisfaction that this will help inves-
tors in that fashion, it will help issu-
ers, it will stop frivolous and abusive
lawsuits, which is precisely the center-
piece of this bill.

I heartily endorse it. I congratulate
my colleague the gentleman from Cali-
fornia for bringing it, and I am happy
to support it.

Ms. HARMAN. Mr. Chairman, I move
to strike the requisite number of
words, and I rise in support of the
amendment.

(Ms. HARMAN asked and was given
permission to revise and extend her re-
marks.)

Ms. HARMAN. Mr. Chairman, I am
pleased to join in the bipartisan effort
to clarify and improve upon the safe-
harbor language contained in the secu-
rities litigation reform bill.

Investors, the SEC, and securities an-
alysts all agree that forward-looking
information, that is, information about
a company’s future prospects, is criti-
cally important to investors. Such in-
formation is particularly important to
investors of high-technology, high-
growth companies, whose very exist-
ence pushes the boundaries of tech-
nology that are essential to our econo-
my’s future growth.

By their very nature, the statements
of these companies involve a future
product, innovation, or technology
whose performance is subject to the va-
garies of the economy.

By their very definition, projections
of performance are inherently uncer-
tain and it is often inevitable that the
company will fail to meet one or more
analysts’ expectations.

When these companies fail to meet
analysts’ expectations, they often face
abusive lawsuits, which sap resources
that could otherwise be used for re-
search, product promotion, and market
development.

As a consequence, corporate execu-
tives have been increasingly reluctant
to make forward-looking statements.
They are unwilling to put scarce assets
at risk if a product is delayed or an
earnings estimate is not met.

A study by the National Venture
Capital Association of more than 200
publicly traded entrepreneurial compa-
nies found that 71 percent reported
being more reluctant to discuss com-
pany performance with analysts or the
public.

While the immediate loser of such
practices are the companies dependent
on raising capital in the markets, the
ultimate loser is the investor, for
whom these statements are invaluable
sources of information.

Thus, it is not surprising that the
safe-harbor language offered by my
friend from Silicon Valley is supported
by the investment community, the re-
cipients of forward-looking informa-
tion.

One of the largest institutional in-
vestors, the California Public Em-
ployee Retirement System said that ‘‘a
revision to the safe harbor is warranted
in order to better balance the dual ob-
jectives of maintaining efficient cap-
ital markets and promoting investor
protection.’’ The safe-harbor amend-
ment achieves this balance.

I urge its adoption.
I yield to the gentleman from Louisi-

ana [Mr. TAUZIN].
Mr. TAUZIN. Mr. Chairman, I thank

the gentlewoman for yielding.

I want to congratulate her on her
statement. It is exactly correct. The
adoption of this amendment not only
furthers the cause of this legislation,
which is to encourage good disclosure,
but certainly to make it clear that for-
ward-looking statements, particularly
when they are carefully framed the
way this amendment requires them to
be so that investors are warned in ad-
vance that these projections may not
be realized, is the way in which to pro-
tect against both these kinds of law-
suits, and at the same time encourage
information to come forward above the
table, not under the table.

I congratulate the gentlewoman on
her statement.

Ms. HARMAN. I appreciate that.
I would make one additional point,

that is, the bottom line from this
amendment is more information, not
less, to investors, and everyone wins
from that practice.

Mr. TAUZIN. The gentlewoman is
correct.

Mr. MARKEY. Mr. Chairman, I move
to strike the requisite number of
words, and I rise in opposition to the
amendment.

Mr. Chairman, the subject matter on
the floor at this time is an extremely
sensitive one, because it deals with the
public materials made available to in-
vestors in this country, and upon that
information, investors make their deci-
sions as to whether or not they should
put their money into any particular
company in this country.

If you are CALPERS, that is, this
huge institutional investor, you do not
have to worry. You are able to hire
dozens of extremely sophisticated ana-
lysts to give you all the information
you want. So it would make sense for
CALPERS to sign up on something like
this. I think they are wrong. I think
they should be embarrassed, because
they know that the ordinary investor
does not have the same kind of access
to information. Perhaps they are look-
ing for more people to sign into
CALPERS as their agent to do this
kind of analysis. But for the ordinary
investor, they are dependent upon the
prospectuses, upon the annual reports,
upon the registration reports, upon the
quarterly reports of publicly held com-
panies.

Now, a forward-looking statement
under historical definition is one which
the company makes projections about
what they think is going to happen. In-
side the contours of that statement,
they have to be respectful of the truth
as opposed to absolute outright conjec-
ture.

For example, you cannot say today
in your forward-looking statement,
‘‘And over the next year, we expect to
find the cure for AIDS. And we expect
to see our stock increase in value 1,000
percent.’’

‘‘And, by the way, the cure for cancer
could come in one year, but that might
be a two-year project and then we ex-
pect to see yet a doubling again of our
stock.’’
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That kind of forward-looking state-

ment historically has not been allowed,
unless you know that is going to hap-
pen, because people might think that
you are asserting that you are going to
find a cure for AIDS, or for cancer, or
some other breakthrough in some
other area of American entrepreneurial
endeavor.

You can, however, make a forward-
looking statement about what you
think looks reasonable for the future,
reasonable.

What we have in this amendment is
for all intents and purposes not a safe
harbor. A safe harbor is something we
can all support and historically we do,
and the Securities and Exchange Com-
mission right now is in the process, as
the experts in this field, of drafting
new safe harbor legislation, new regu-
lation for this country.
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But if this particular amendment
passes, we are going to have to change
the old statement to be amended to
‘‘lies, damn lies, and forward-looking
statements’’ because you will be able
to say whatever you want and you will
be protected.

And here is the language in the
amendment that makes that possible,
it is pretty simple:

A person shall not be liable with respect to
any forward-looking statement if the risk
that such projections, estimates, or descrip-
tions may not be realized is made part of the
statement.

So you just have to say after 30 pages
of describing the cure for AIDS and the
cure for cancer, psoriasis, and baldness
and then put in one sentence that says,
‘‘the risk that such projections, esti-
mates, or descriptions may not be real-
ized,’’ that is it, that could be a foot-
note, but it will be in there after 30
pages.

Now if you are CALPERS you will
find it. You are hiring summa cum
laudes from Stanford or Harvard Busi-
ness School to read these things for
you. You are investing billions of dol-
lars. But what about the tens of thou-
sands of individuals who are just going
to be relying upon a prospectus? They
are going to be reading this statement
without any real knowledge that in
fact this one little sentence is the dis-
closure, the inoculation against suit
after you put your life savings in this
company thinking they are guarantee-
ing.

So I do not have any problem with
forward-looking statements. As a mat-
ter of fact, I could even construct this
amendment.

The CHAIRMAN. The time of the
gentleman from Massachusetts [Mr.
MARKEY] has expired.

(By unanimous consent, Mr. MARKEY
was allowed to proceed for 1 additional
minute.)

Mr. MARKEY. I can even imagine a
situation where we draft something
that allows for even those kinds of
statements to be made. But of course
we would have to put some kind of

skull and crossbones around it and in-
side of the statement so we differen-
tiated it from the facts ma’am, nothing
but the facts in terms of what the ac-
tual condition of the company is.

So this is, in my opinion, a very dan-
gerous amendment. We can change the
forward-looking statement regulations
of this country. I do not have any prob-
lem with doing that and I think a lot of
CEO’s in this country need some relief,
and I think we can work with them to
do it. But the way this is drafted right
now, the single worst, most unscrupu-
lous business executives in this coun-
try will be free to make any kind of
misstatements they want and by just
making this very simple disclaimer
that the estimates may not be realized,
they are off the hook. And they will
hire the fanciest law firms in America
to draft a 30-page statement with this
one line in it and it is caveat emptor
out in the marketplace, running com-
pletely contrary to our long history of
disclosure and protection for investors.

So this is not a safe harbor, this is a
safe ocean of fraud, and the SEC will
have to wage a two-ocean struggle with
limited resources to keep track of all
of the fraud and misrepresentation
that will be possible. I sincerely hope
that the Members would reject this
amendment. I think it can be drafted
in a way which does in fact comport
with the needs to reform the forward
statement conditions under which we
are now operating, but this is not that
amendment.

Mr. MINETA. Mr. Chairman, will the
gentleman yield?

Mr. MARKEY. I am glad to yield to
the gentleman from California.

The CHAIRMAN. The time of the
gentleman from Massachusetts [Mr.
MARKEY] has again expired.

(At the request of Mr. MINETA and by
unanimous consent, Mr. MARKEY was
allowed to proceed for 2 additional
minutes.)

Mr. MINETA. Mr. Chairman, under
the example the gentleman gives, it
seems to me that the SEC would still
be able to bring an action against the
individual, or there are State regula-
tions or there is common law fraud
that would still subject the maker of
those kinds of statements to action.

Mr. MARKEY. If I may reclaim my
time, it is not the SEC we are talking
about in this particular legislation, it
is the investor, him or herself who will
be limited in their ability to sue to get
money back for themselves.

Mr. MINETA. In my opinion, if my
friend would further yield, it seems to
me that again in those instances, the
gentleman used the example of
CALPERS as a number of us did, it
seems to me that whether they are so-
phisticated individuals who are inves-
tors, or the grandmother who wants to
buy stock for grandchildren, that they
would still be subject to the provisions
of this bill and that they are going to
be subject to suit.

On the other hand, let me also men-
tion where the gentleman said the SEC

is drawing rules on this right now, as I
understand it they are just looking at
the issue. They have done nothing to
get into rulemaking or even holding a
hearing on this issue.

Mr. MARKEY. If I can reclaim my
time, the SEC comment letter to the
committee on it said:

Because the Commission is in the midst of
a rulemaking proceeding, it would be inap-
propriate to take a position on the sub-
stantive safe-harbor provisions. The most ap-
propriate solution to the issue, from the
Commission’s perspective, would be a provi-
sion directing the Commission to complete
its rulemaking proceeding and report back
to Congress.

So they are in the midst of doing the
rulemaking on this issue right now and
they have been, and again, the point is
that we are stripping individuals from
their ability to sue, not the SEC to
bring an enforcement action. We want
some ordinary person who has put
$50,000 or $100,000 of their own money
into a company, maybe even $1,000 of
their own money into a company under
completely, or almost fraudulent, not
almost, but actually a fraudulent set of
misrepresentations made by the com-
pany.

Mr. WHITE. Mr. Chairman, I move to
strike the requisite number of words,
and I rise to speak in favor of the
amendment.

Mr. Chairman, I am new to Congress
and new to the Commerce Committee.
I would like to say in the very short
period of time I have been on the Com-
merce Committee I have developed a
great deal of respect and even admira-
tion for the gentleman from Massachu-
setts. I think he does a very good job of
explaining his points to us. But I have
to say he is absolutely dead wrong on
this issue because this is a case where
it is the ordinary investor not the large
investor that will benefit from this
amendment.

The securities laws as they exist now
are an example of laws that are dis-
torted by our legal system to work
against the purposes for which they
were actually intended. These laws
were designed to promote disclosure,
and yet the threat of liability is so
great, the uncertainty is so great, that
companies are restrained and pre-
vented from disclosing information
that they would like to disclose.

It is not the large investor who suf-
fers. The large investor will figure out
that information. They do have staffs,
they can get that information on their
own, but the small investor, precisely
the person who needs to have this in-
formation and who would benefit from
a little bit greater information flow,
does not get this information.

Mr. Chairman, I spent the last 15
years or so representing small compa-
nies in the Seattle area, and in that
area we have hundreds and hundreds of
small technology companies, bio-
technology companies, just the sort of
companies that would love to disclose
lots of information to the public. They
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do not do so because of the threat of li-
ability that exists under the current
law.

It is absolutely essential for the ordi-
nary investor to get this information,
and this amendment is long overdue to
allow that information to be disclosed.

So I would urge every single one of
my colleagues to vote for it.

Mr. FIELDS of Texas. Mr. Chairman,
will the gentleman yield?

Mr. WHITE. I yield to the gentleman
from Texas.

Mr. FIELDS of Texas. I appreciate
the gentleman yielding because it is
important to focus this debate again on
companies that have actually been af-
fected, and the fact that the safe-har-
bor language that is currently in place
does not work.

Netrix, a typical small company lo-
cated in Virginia went public in Sep-
tember 1992, and in 5 months the com-
pany’s stock doubled in value. In Feb-
ruary the company announced that the
first quarter earnings for 1993 would be
disappointing. The stock fell and the
company was immediately hit with a
lawsuit. In the weeks following the fil-
ing, Netrix had to produce 50,000 docu-
ments and 200,000 electronic messages
to plaintiffs’ attorney. The company
estimated that to defend the suit would
cost $250,000 and possibly millions more
if it lost in an extended court battle.
They settled the suit for $975,000. The
lawyers got 33 percent plus expenses,
shareholders were left with what
amounted to about $400 per person.

Silicon Graphics, a California com-
puter company, has been hit by four
class action lawsuits in the past 3
years. In 1991 the company was hit with
a lawsuit. The CEO, Ed McCracken, de-
cided to fight the suit. After 1 year of
legal dispute, the judge dismissed the
suit. Two other law firms sued the
company again. After another year of
dispute, they settled for an undisclosed
amount, perhaps close to $1 million. By
that time the company had spent more
than $1 million in legal fees.

Legent, a Virginia software firm, was
sued within hours of acknowledging in
July 1993 that its quarterly earnings
would be lower than expected. Over the
next 8 to 10 weeks the company had to
provide 290,000 pages of documents to
respond to plaintiffs’ subpoenas. The
CEO of the company spent nearly 90
percent of his time preparing the com-
pany’s defense. Legent wanted to settle
but was outraged by the amount. A
Federal judge finally dismissed the
charges, but by that time the company
had spent $2 million in legal fees.

Mr. Chairman, this is abusive, par-
ticularly when you realize that the
vast majority of the suits are against
these high-technology developing,
emerging companies.

We need the amendment offered by
my good friend from Louisiana [Mr.
TAUZIN] and the amendment offered by
the gentleman from California [Mr. MI-
NETA]. This is necessary for this legis-
lation.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. WHITE. I yield to the gentleman
from California.

Mr. COX of California. Mr. Chairman,
I thank the gentleman for yielding. I
want to concur with the gentleman’s
earlier assessment that the safe harbor
protects investors of all sizes. There is
certainly no reason to think that the
same investor who in one of the litiga-
tions that is covered in other parts of
this legislation, who would be relying
upon the fraud-on-the-market doctrine,
would not rely for the same effect on
what CALPERS or other large inves-
tors are doing when they assess infor-
mation.

The market price, according to the
fraud-on-the-market doctrine reflects
knowable information enacted in a liq-
uid market, and if we have big institu-
tional investors that are pouring over
all these prospectuses, reading all of
the press releases and so on, if they are
the big market makers and traders, of
course, that gets translated to the
price under what we call efficient mar-
kets theory as quickly as can be.

The CHAIRMAN. The time of the
gentleman from Washington [Mr.
WHITE] has expired.

(At the request of Mr. COX of Califor-
nia and by unanimous consent, Mr.
WHITE was allowed to proceed for 2 ad-
ditional minutes.)

Mr. COX of California. Mr. Chairman,
would the gentleman yield?

Mr. WHITE. I am happy to continue
to yield to the gentleman from Califor-
nia.

Mr. COX of California. Once that
market price then reflects the assess-
ment that CALPERS or some other in-
stitutional investor has made of for-
ward-looking information, an individ-
ual who does not read the prospectus is
put in the position of benefiting from
that expertise. That is how the fraud-
on-the-market doctrine works. That is
why we were asked to put it into the
legislation.

So it really does not do to say that
the individual investor is left only with
the prospectus, because as the gen-
tleman knows, most individual inves-
tors, would that it were otherwise, do
not read those prospectuses. It would
be a much better market if everybody
did, but just as shoppers go into gro-
cery stores, and so many hasty shop-
pers like I used to be before I had kids,
I would hurry myself down the down
the supermarket aisle and just grab
things, and go down the checkout and I
would depend on all of the other shop-
pers actually looking at the prices in
the supermarket and that is what kept
the supermarket honest. It was not
CHRIS COX when I was moving down the
aisle that quickly.

But it is the same way with individ-
ual investors who would buy so many
shares of stocks. They are not for such
a trivial investment going to read the
prospectus and read everything avail-
able to the investors, but somebody is,
and it is in fact the case that the mar-

ket is capable of discounting forward-
looking information.

What is most important about this
amendment is that the quality of for-
ward-looking information that we have
not got under the current rules is de-
fective and it is injuring investors. Bad
information is being traded on because
it is the only information in many
cases. When companies know things
that could be of use to investors they
are sitting on it because it may affect
the future and they are afraid to say
yes or no, here is what is going to hap-
pen. And we have material event dis-
closure already. We have to talk about
things as they occur, but what about
having a best estimate of the future?
That is what investors want to know
and that is what this amendment will
get out to the marketplace.

Mr. DINGELL. Mr. Chairman, I move
to strike the requisite number of words
and I rise in opposition to the amend-
ment.

Mr. Chairman, I am going to try and
make this simple enough so that all of
my colleagues can understand, and so
that a Philadelphia lawyer is not need-
ed to interpret what is about here.
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This does not deal, the amendment,
with the authorities of the SEC. It
deals, however, with the authorities of
the ordinary citizen to go to court, to
sue over matters in which he has been
deceived, hoodwinked, or in which he
has been taken advantage of my some-
one who has made a forward-looking
projection or statement, provided that
meets certain tests. Those tests are
really very simple. They say that the
disclosures are forward-looking state-
ments and, second, it refers to the risk
that the projections made may not be
realized.

Once those two tests are met, no ras-
cality, no deceit, no duplicity, no out-
rage, no falsehood, no misleading state-
ment is of a character which would ban
a citizen to go to court to seek redress
for the fact that he has been deceived
and that he has lost money because of
that condition. That is all it says.

This is an immunity bath for wrong-
doing so long as the disclosures say
that they are forward-looking state-
ments; and, second, that it refers to
the risk that the projections may not
be realized. If those conditions are met,
this is an immunity bath, and any kind
of rascality, any kind of deceit is fully
justified.

This is an amendment which would
have been loved by Mr. Ponzi, who was
the builder of enormous fiscal under-
takings which were bottomed on fraud,
holding companies, and other kinds of
misbehavior. This is the kind of pro-
posal that would have been loved by
Mr. Insull, who built himself an enor-
mous empire of electrical utilities
through devices which would have been
sanctified under this by simply the use
of the two devices which are set forth
in the language of the amendment.
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It will only be a little while if this is

adopted into law that Members of Con-
gress are going to have people saying,
‘‘Why is it that you permitted this
kind of behavior to go forward?’’ And
we are going to have to address our
constituents as to why it is we have
taken from the American investing
public the protections which they now
have with regard to truth, fairness,
honesty, and integrity in the market-
place and in reporting and disclosures.
It has all been done on the thesis there
are a bunch of slippery lawyers out
there forming a large number of citizen
suits which I happen to think is occa-
sionally a very good idea, but it is im-
portant that they keep in mind one
thing: the end result of this is going to
be that citizens are going to be less
able to protect themselves from wrong-
doing, and the protection that we have
built up over prospectuses and other
things is going to be shrunk signifi-
cantly by the unfortunate language of
this amendment.

Mr. HASTERT. Mr. Chairman, I rise in sup-
port of the amendment by the gentleman from
California.

This amendment, to provide a true safe har-
bor, strikes a balance between the need to en-
courage companies to provide information to
the marketplace and the need to protect inves-
tors.

The amendment requires companies to in-
clude a cautionary statement in their prospec-
tus for investors. This statement, describing
activities expected to be undertaken by the
company, would make it clear to investors that
the statement is forward-looking and inherently
subject to risk because the statement may not
come to pass.

If investors are properly warned, then the
company will not be subject to suit for the
statements made. This provides a true safe
harbor for companies that want to reveal as
much information as possible.

The amendment will also make clear that
the SEC has the power and flexibility to pro-
vide other safe harbors.

The safe harbor provisions offered up to this
point do not provide clear definitions, so they
still leave companies vulnerable to lengthy and
expensive litigation. It’s not really a safe har-
bor if the jagged rocks and sandbars of contin-
ued litigation threaten to run U.S. companies
aground.

Therefore, I urge my colleagues to adopt
this amendment.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Louisiana [Mr. TAUZIN].

The amendment was agreed to.
AMENDMENT OFFERED BY MR. WYDEN

Mr. WYDEN. Mr. Chairman, I offer
an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. WYDEN: Page
28, after line 2, insert the following new sec-
tion (and redesignate the succeeding sections
and conform the table of contents accord-
ingly).
SEC. 6. FINANCIAL FRAUD DETECTION AND DIS-

CLOSURE.
(a) AMENDMENTS TO THE SECURITIES EX-

CHANGE ACT OF 1934.—The Securities Ex-

change Act of 1934 is amended by inserting
after section 13 (15 U.S.C. 78m) the following
new section:
‘‘SEC. 13A. FRAUD DETECTION AND DISCLOSURE.

‘‘(a) AUDIT REQUIREMENTS.—Each audit re-
quired pursuant to this title of an issuer’s fi-
nancial statements by an independent public
accountant shall include, in accordance with
generally accepted auditing standards, as
may be modified or supplemented from time
to time by the Commission, the following:

‘‘(1) procedures designed to provide reason-
able assurance of detecting illegal acts that
would have a direct and material effect on
the determination of financial statement
amounts;

‘‘(2) procedures designed to identify related
party transactions which are material to the
financial statements or otherwise require
disclosure therein; and

‘‘(3) an evaluation of whether there is sub-
stantial doubt about the issuer’s ability to
continue as a going concern over the ensuing
fiscal year.

‘‘(b) REQUIRED RESPONSE TO AUDIT DISCOV-
ERIES.—

‘‘(1) INVESTIGATION AND REPORT TO MANAGE-
MENT.—If, in the course of conducting any
audit pursuant to this title to which sub-
section (a) applies, the independent public
accountant detects or otherwise becomes
aware of information indicating that an ille-
gal act (whether or not perceived to have a
material effect on the issuer’s financial
statements) has or may have occurred, the
accountant shall, in accordance with gen-
erally accepted auditing standards, as may
be modified or supplemented from time to
time by the Commission—

‘‘(A)(i) determine whether it is likely that
an illegal act has occurred, and (ii) if so, de-
termine and consider the possible effect of
the illegal act on the financial statements of
the issuer, including any contingent mone-
tary effects, such as fines, penalties, and
damages; and

‘‘(B) as soon as practicable inform the ap-
propriate level of the issuer’s management
and assure that the issuer’s audit commit-
tee, or the issuer’s board of directors in the
absence of such a committee, is adequately
informed with respect to illegal acts that
have been detected or otherwise come to the
attention of such accountant in the course of
the audit, unless the illegal act is clearly in-
consequential.

‘‘(2) RESPONSE TO FAILURE TO TAKE REME-
DIAL ACTION.—If, having first assured itself
that the audit committee of the board of di-
rectors of the issuer or the board (in the ab-
sence of an audit committee) is adequately
informed with respect to illegal acts that
have been detected or otherwise come to the
accountant’s attention in the course of such
accountant’s audit, the independent public
accountant concludes that—

‘‘(A) any such illegal act has a material ef-
fect on the financial statements of the is-
suer,

‘‘(B) senior management has not taken,
and the board of directors has not caused
senior management to take, timely and ap-
propriate remedial actions with respect to
such illegal act, and

‘‘(C) the failure to take remedial action is
reasonably expected to warrant departure
from a standard auditor’s report, when made,
or warrant resignation from the audit en-
gagement,

the independent public accountant shall, as
soon as practicable, directly report its con-
clusions to the board of directors.

‘‘(3) NOTICE TO COMMISSION; RESPONSE TO
FAILURE TO NOTIFY.—An issuer whose board
of directors has received a report pursuant to
paragraph (2) shall inform the Commission
by notice within one business day of receipt
of such report and shall furnish the inde-

pendent public accountant making such re-
port with a copy of the notice furnished the
Commission. If the independent public ac-
countant making such report shall fail to re-
ceive a copy of such notice within the re-
quired one-business-day period, the inde-
pendent public accountant shall—

‘‘(A) resign from the engagement; or
‘‘(B) furnish to the Commission a copy of

its report (or the documentation of any oral
report given) within the next business day
following such failure to receive notice.

‘‘(4) REPORT AFTER RESIGNATION.—An inde-
pendent public accountant electing resigna-
tion shall, within the one business day fol-
lowing a failure by an issuer to notify the
Commission under paragraph (3), furnish to
the Commission a copy of the accountant’s
report (or the documentation of any oral re-
port given).

‘‘(c) AUDITOR LIABILITY LIMITATION.—No
independent public accountant shall be lia-
ble in a private action for any finding, con-
clusion, or statement expressed in a report
made pursuant to paragraph (3) or (4) of sub-
section (b), including any rules promulgated
pursuant thereto.

‘‘(d) CIVIL PENALTIES IN CEASE-AND-DESIST

PROCEEDINGS.—If the Commission finds, after
notice and opportunity for hearing in a pro-
ceeding instituted pursuant to section 21C of
this title, that an independent public ac-
countant has willfully violated paragraph (3)
or (4) of subsection (b) of this section, then
the Commission may, in addition to entering
an order under section 21C, impose a civil
penalty against the independent public ac-
countant and any other person that the Com-
mission finds was a cause of such violation.
The determination whether to impose a civil
penalty, and the amount of any such pen-
alty, shall be governed by the standards set
forth in section 21B of this title.

‘‘(e) PRESERVATION OF EXISTING AUTHOR-
ITY.—Except for subsection (d), nothing in
this section limits or otherwise affects the
authority of the Commission under this
title.

‘‘(f) DEFINITIONS.—As used in this section,
the term ‘illegal act’ means any action or
omission to act that violates any law, or any
rule or regulation having the force of law.’’.

‘‘(b) EFFECTIVE DATES.—As to any reg-
istrant that is required to file selected quar-
terly financial data pursuant to item 302(a)
of Regulation S–K (17 CFR 229.302(a)) of the
Securities and Exchange Commission, the
amendments made by subsection (a) of this
section shall apply to any annual report for
any period beginning on or after January 1,
1996. As to any other registrant, such amend-
ment shall apply for any period beginning on
or after January 1, 1997.

Mr. WYDEN. Mr. Chairman, this
amendment stipulates that if there is a
major fraud perpetrated at a corpora-
tion and corporate management refuses
to correct the abuse, the corporation’s
accountant would be required to report
the fraud to government regulators.
This amendment is important to the
legislation we are working on, because
fraud and abuse often result in securi-
ties litigation. By providing new tools
to root out financial fraud, Congress
can help prevent securities lawsuits
from ever being filed.

Now, we all know that it is simply
impossible to wave a wand and prevent
greed. The taxpayers and investors
have a right to expect that corporate
management, to whom they entrust
their savings, will not go out and steal
from them, and our citizens have a
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right to expect that those that they
rely on to alert them to outright egre-
gious cases of fraud, the public ac-
countants who audit the corporate fi-
nancial statements, will be at their
post and ready to blow the whistle on a
rogue executive. The Resolution Trust
Corporation estimated that 40 percent
of the savings and loan failures were
attributable to fraud, but yet time
after time the public accountants ei-
ther did not know what was going on or
simply did not tell anyone. The files
now bulge with examples of companies
that were shut down after receiving a
clean audit.

For example, the General Accounting
Office found that 28 of 30 savings and
loans went bankrupt in California in
1985 and 1986 after receiving clean au-
dits shortly before they went under. A
most notorious example involved Mr.
Keating and Lincoln Savings and Loan.
The judge, when this case went to
court, issued a blistering opinion and
asked, ‘‘Where were the professionals
when these clearly improper trans-
actions were being consummated? Why
didn’t any of them speak up or dissoci-
ate themselves from the transactions?’’

Had the accountants blown the whis-
tle when they should have, Mr. Keating
could have been shut down much ear-
lier and taxpayers and investors could
have been saved a lot of money.

This amendment will provide the in-
vesting public with a truth serum for
the corporate financial statements.
The fun-house mirror that is used by
ripoff artists and those with fraudulent
intentions can be shattered. The word
‘‘public’’ in the title ‘‘certified public
accountant’’ means that the auditors
work for the public and not for man-
agement. They are not paid to compile
a company’s financial statements.
That is the job of the internal auditor.
The public auditor is paid to certify to
investors and creditors that the state-
ments that are compiled by the firm
are accurate.

Let me close by saying that the Se-
curities and Exchange Commission and
the State securities regulators have
long supported this amendment. To
their credit, the accounting profession
is now in support of the legislation.

I think that the staff on both sides,
both the majority and the majority,
probably can recite the language of
this amendment by heart. We have
worked cooperatively on this for many
years.

Mr. Chairman, I yield to my friend,
the gentleman from Texas [Mr.
FIELDS].

Mr. FIELDS of Texas. Mr. Chairman,
I appreciate the gentleman yielding,
and he is absolutely correct in the
work that has been done through the
years, the labor that he has put into
this particular amendment.

I support the amendment, because it
provides a more efficient mechanism
for an auditor to report the discovery
of acts of questionable legality to man-
agement, the board of directors, and, if

necessary, to the Securities and Ex-
change Commission.

The current practice requires an
auditor to resign if illegal practices are
not addressed by the company. This
can create an obvious disincentive to
an auditor doing the right thing and
pursuing his discovery up the corporate
chain of command until it is addressed.

This amendment is the same legisla-
tion our committee and the House have
reported out before, and I urge my col-
leagues to support the gentleman’s
amendment.

Mr. WYDEN. I thank my friend for
his very gracious statement. He is ab-
solutely right. We have passed this
from our committee unanimously on
several occasions.

Mr. Chairman, I would conclude by
asking unanimous consent that debate
on this amendment and all amend-
ments thereto be limited to 15 minutes,
equally divided, with the time I have
already consumed to be counted
against our side.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Oregon?

There was no objection.
The CHAIRMAN. Is any Member op-

posed to the amendment?
If not, the Chair will allocate the re-

maining time by unanimous consent.
Mr. FIELDS of Texas. Mr. Chairman,

if it is possible, we would like the time
divided at this point. I do not have any
requests for time, but I never know
when someone might come on the
floor, and I would ask if the gentleman
would mind dividing the time equally.

Mr. WYDEN. I would be happy to do
that, Mr. Chairman.

The CHAIRMAN. Without objection,
the gentleman from Texas [Mr. FIELDS]
controls 71⁄2 minutes.

There was no objection.
Mr. FIELDS of Texas. Mr. Chairman,

I yield such time as he may consume to
the gentleman from Massachusetts
[Mr. MARKEY].

Mr. MARKEY. Mr. Chairman, I thank
the gentleman very much for yielding.
I asked him to yield only because this
is going to be a consensus, and the gen-
tleman from Oregon has already
consumed most of his time, and I would
like to have an opportunity to hear
him again before the amendment is put
to the House.

The Wyden amendment is consistent
with H.R. 1058’s goal of curbing the ex-
plosive growth of securities fraud law-
suits. It requires frauds to be detected,
reported, and corrected before they be-
come lawsuits.

The Wyden amendment will restore
the confidence of the investing public
in the integrity of financial disclosures
made by public companies. It requires
that audits include procedures designed
to detect fraud and related-party trans-
actions as well as to evaluate the issu-
er’s ability to continue as a going con-
cern.

It deters frivolous lawsuits against
accountants by precluding private
rights of action against accountants

for any finding, conclusion, or state-
ment expressed in the fraud reports
made to the SEC by the accountant or
by the accounting firm.

The amendment has already been re-
ported unanimously twice by the full
House, three times by the full Commit-
tee on Commerce. It is based on a solid
record of 34 days of hearings conducted
since 1985. It is a voluminous set of re-
ports which covers just about every
case from ESM to the American Sav-
ings & Loan Association case to the
Home State Savings, the Z.Z. Best,
Mission Insurance, Transit Casualty,
the whole range of issues that have
been raised over the last decade.

The gentleman from Oregon [Mr.
WYDEN] has synthesized it into a single
amendment with a set of recommenda-
tions which we believe go a long way
toward insuring that there will be
early and adequate detection of fraud
by the accounting firms of this coun-
try, while inoculating them against
suit in any of the activities which they
undertake pursuant to the amendment
which we are now considering.

Mr. FIELDS of Texas. Mr. Chairman,
I yield such time as he may consume to
the gentleman from Louisiana [Mr.
TAUZIN].

Mr. TAUZIN. Mr. Chairman, I, too,
want to say not only a good word in
favor of this amendment but in favor of
its author. The gentleman from Oregon
[Mr. WYDEN] has been a stalwart advo-
cate for the proposition that when ac-
countants do detect fraud that they
make it known; they have a public re-
sponsibility, even though they are
working for a private firm. His efforts
in the last Congress to pass this
amendment as a bill and move it into
the Senate are well known by his col-
leagues on the Committee on Com-
merce, and I just want to make sure
that the American public also is aware
of his tremendous efforts to do that.

His efforts, combined with this bill, I
think, will produce a combination that
says when the public gets information
it is going to be good information.
When accountants detect fraud, it is
going to get reported. We will have a
better system that leads to fewer law-
suits and much more accurate informa-
tion and hopefully many less of the
problems that have engendered the de-
bate we have had today.

The gentleman has been an extraor-
dinary advocate of this proposition. I
have been pleased to join with him in
the past in favor of this bill.

I am pleased to say to the account-
ants’ association, who have worked
with him and I on this bill, and in deep
support of it, and are anxious to see it
become law, they, too, have recognized
their public responsibility in this area
as the gentleman has pointed it out so
many times in the past.

I think we have come to closure on
this issue. We begin to build a much
better system with fewer lawsuits,
hopefully fewer problems for investors,
fewer problems for all of us who do not
want to see problems settled in court,



CONGRESSIONAL RECORD — HOUSEH 2848 March 8, 1995
but want to see good investments made
with good information, and I again
want to congratulate the gentleman
and thank my friend from Texas for
yielding.

Mr. WYDEN. Mr. Chairman, I yield
myself such time as I may consume.

Let me just say that over the last 6
or 7 years under the leadership of the
gentleman from Michigan [Mr. DIN-
GELL] and the gentleman from Massa-
chusetts [Mr. MARKEY], our sub-
committee has held more than 20 hear-
ings to examine the kinds of fraud that
this amendment deals with.

b 1630

That has been the bipartisan tradi-
tion in the Committee on Commerce. I
want to thank the gentleman from
Texas [Mr. FIELDS] for continuing that
bipartisan tradition. I think this is
going to help reduce the kind of prob-
lems that make for securities litiga-
tion.

Mr. Chairman, I yield back the bal-
ance of my time.

Mr. FIELDS of Texas. Mr. Chairman,
I want to compliment our friend, the
gentleman from Oregon [Mr. WYDEN],
for this amendment.

Mr. Chairman, I yield back the bal-
ance of my time.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Oregon [Mr. WYDEN].

The amendment was agreed to.
AMENDMENT OFFERED BY MR. BRYANT OF TEXAS

Mr. BRYANT of Texas. Mr. Chair-
man, I offer an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. BRYANT of
Texas: Page 18, beginning on line 6, strike
subsections (b) and (c) and insert the follow-
ing (and redesignate the succeeding sub-
sections accordingly):

‘‘(b) PLEADING REQUIREMENT.—In any ac-
tion arising under this title in which the
plaintiff may recover money damages only if
it proves that the defendant acted with
scienter, the plaintiff must allege in its com-
plaint facts suggesting that the defendant
acted with that state of mind.

Mr. BRYANT of Texas. Mr. Chair-
man, one of the most, I think, difficult
to understand portions of the bill be-
fore us today is the portion that has
heretofore not been focused upon, re-
garding the requirements for pleading
the case when a person might file if he
has been defrauded by someone in the
business of issuing securities.

The requirements of H.R. 1058 will, in
simple statement, be impossible for
real-life plaintiffs to meet because they
require that investors who bring secu-
rities fraud cases must make specific
allegations which, if true, would be suf-
ficient to ‘‘establish,’’ which word
comes from the bill, to establish that
the defendant had acted knowingly or
recklessly. That means prior to discov-
ery when it is virtually impossible for
plaintiff to establish the facts that
would be necessary to meet this new
requirement that would have to be

known and filed with the case in the
beginning or you could not even pro-
ceed.

I want to quote now: Plaintiffs would
be required ‘‘to make specific allega-
tions, which, if true, would be suffi-
cient to establish Scienter as to each
defendant at the time the alleged vio-
lation occurred.’’

That is to establish a knowing ele-
ment on the part of the actor, the de-
fendant, at the time the defendant
committed the alleged violation.

Obviously, no defrauded investor
could pursue a claim for fraud unless
that plaintiff is lucky enough to have
the clearest proof of each defendant’s
state of mind before filing suit.

State of mind is one part, but in spite
of the specificity requirements of the
Federal rules, state of mind is one part
of the case that you cannot know, can-
not prove in the beginning. Prof. Ar-
thur Miller of Harvard University tes-
tified that an excessive pleading such
as proposed in this bill is totally unre-
alistic. It is only in the rarest cases
that this type of evidence exists in the
beginning.

So, not only are we raising in this
bill the bar so high that it would be al-
most impossible to win, not only are
we making it impossible for average
person to file cases because of the
loser-pays provisions, but we are now
saying that their filing must, in effect,
allege, specifically cite so much evi-
dence that you could prove the state of
mind of the defendant from the very
beginning.

Financial claims are complicated,
more so than other types of cases. In
many cases it is difficult to even un-
derstand the basic transaction. It can
take years of work, reading documents
and questioning witnesses to be able to
put together the case to determine the
defendant’s state of mind.

Obviously, corporate defendants are
not ignorant. They know not to make
statement up front that can be used in
this fashion. so it leaves the defendant
or the plaintiff in a very, very difficult
situation.

We had the director of the securities
division of the Utah Department of
Commerce, Mark Griffin, who testified
on behalf of the State regulators, that,

This new pleading requirement would go
well beyond what are current acceptable
standards of pleading fraud with specificity.
For example, plaintiffs may not know at the
pleading stage information about a defend-
ant’s state of mind, which is usually not
within a plaintiff’s knowledge until after dis-
covery.

No Federal court currently requires a
pleading standard that is anything like
the provision in this bill. Our distin-
guished former colleague, Judge Abner
Mikva, now counselor at the White
House, said it is very hard indeed, and
almost impossible, for a plaintiff to
know such things about a defendant’s
state of mind before his lawyers obtain
documents and testimony in discovery.

In addition to the stat of mind re-
quirement, this bill has a second flawed

pleading requirement. Again, at the be-
ginning of the case the plaintiff would
have to set forth ‘‘with specificity all
information,’’ they have to give all the
information in advance that forms the
basis for the allegations of the plain-
tiff, meaning any whistle-blower with-
in a securities firm involved would
have to be uncovered in the pleadings
in the very, very beginning.

Third, a further deficiency in this bill
is the language limiting the plaintiff to
one amended complaint. That is, you
file your complaint, and you had better
comply with the specificity require-
ments I just mentioned and you only
get one chance to amend your com-
plaint.

Now, let me compare this, for exam-
ple: In the suite filed against Charles
Keating, talking about the civil suit
filed by the defrauded bondholders in
southern California, it was necessary
for them to amend their securities
complaint six times as new facts were
discovered.

In the ZZZZ Best case, a notorious
fraud in which the perpetrator and 10
others were convicted of crimes, there
were 5 amended consolidated com-
plaints before the case was allowed to
stand.

As currently written, the bill would
have prevented these cases from going
forward, simply put.

My amendment would replace with
the language my good friend from Lou-
isiana [Mr. TAUZIN] set forth in H.R.
417, as introduced in the 103d Congress,
with 180 cosponsors. The gentleman
from Louisiana’s [Mr. TAUZIN] lan-
guage is better than what is in the bill
today. What it simply says is there
would be a heightened pleading re-
quirement that goes well beyond cur-
rent law with respect to fraud, but it is
not so high as having to establish fraud
without hard evidence.

My amendment would require that
plaintiff alleged facts suggesting that
the defendant acted intentionally or
recklessly. It is the same language the
gentleman from Louisiana [Mr. TAU-
ZIN] used, the same language as cospon-
sored by the gentleman who is offering
this bill today.

It is a heightened pleading require-
ment which was acceptable last year,
and I would hope it would be accept-
able this year. For goodness’ sake,
after all the other barriers raised in
this bill, do not make it impossible for
them to even file the case.

I urge support of the amendment.
Mr. FIELDS of Texas. Mr. Chairman,

I move to strike the requisite number
of words.

Mr. Chairman, again I can appreciate
the sincerity with which my colleague
from Texas comes to the well. But
pleading with specificity is something
that every attorney should be prepared
to do. Otherwise, the burden is unfairly
required to guess what that person did
wrong, what the defendant did wrong
in a given set of circumstances.
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H.R. 1058’s provision is plain common

sense. It requires a complaint to speci-
fy the statement alleged to be mislead-
ing. You have to ask the question: Is
that unreasonable? Should not a de-
fendant be told what he said or did not
say that was misleading or fraudulent
or that there was intent? The com-
plaint must also specify the allegations
which, if true, would be sufficient to
establish scienter. Is it unfair to say to
a plaintiff who wishes to sue for fraud
that that plaintiff must plead the facts
that, if they are later proven, would es-
tablish the case for fraud? To do other-
wise is to sanction lawsuits where the
plaintiff forces the defendant to guess
how the defendant felt instead of mere-
ly producing evidence to defend him-
self.

Mr. Chairman, we talk about this all
day, but what we are really aiming at
in this legislation is to stop the frivo-
lous lawsuit, not to stop the lawsuit,
where there is a fraudulent statement
made directly or indirectly by the de-
fendant. We do feel that the defend-
ant—it has to be shown that the de-
fendant made such statement know-
ingly or recklessly and that the defend-
ant possessed the intention to deceive,
manipulate, or defraud. If we do not
have a more specific pleading require-
ment in this statute, then you are
going to see continued what has al-
ready been discussed today, and that is
people watching to see stock prices
fall, coming in with a very general
pleading, going into protracted discov-
ery where all types of information is
required, tying up the efforts and the
resources of offices and directors of
that particular corporation.

We do not think it is too much to re-
quire that, under this particular type
of lawsuit, there be better and greater
specificity.

Mr. BRYANT of Texas. Will the gen-
tleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from Texas.

Mr. BRYANT of Texas. I thank the
gentle for yielding.

Mr. Chairman, I would just like to
point out that the language which is in
my amendment is exactly the same
amendment which Mr. TAUZIN intro-
duced in the bill last year and which I
suspect the gentleman from Texas, Mr.
FIELDS, probably cosponsored, because
180 Members did. That was the bill to
address the problem that this bill is ad-
dressing today, reportedly. Why would
not the standard be as good as when it
was introduced last year?

Mr. FIELDS of Texas. Mr. Chairman,
we had the opportunity, first, to work
on that piece of legislation. Second,
the dynamics in this House and the
Senate have changed. If you look at
the requirements for explicit pleadings
of scienter in our particular statute, I
do not see that as being too burden-
some for a plaintiff or a plaintiff’s law-
yer. It basically says he probably
would add to subsection A, referring to
scienter, section 10A applies to com-
plaints,

* * * shall specify each statement or omis-
sion alleged to have been misleading, and the
reasons the statement or omission was mis-
leading. The complaint shall also make spe-
cific allegations which, if true, would be suf-
ficient to establish Scienter as to each de-
fendant at the time the alleged violation oc-
curred. It shall not be sufficient for this pur-
pose to plead the mere presence of facts in-
consistent with the statement or omission
alleged to have been misleading.

If an allegation is made on information
and belief, the complaint shall set forth with
specificity all information on which that be-
lief is formed.

We do not believe that is a terrible
burden for someone to carry as they
walk into the courtroom door. That is
the reason we have added the section.

Mr. BRYANT of Texas. Mr. Chair-
man, the principal point of my amend-
ment is to point out what all lawyers
agree to; that is, you can allege with
specificity as required under the rules
the violations of the law and the
wrongdoing, but you cannot allege the
facts which prove the state of mind of
the wrongdoer.

The gentleman’s bill requires some-
one to allege that in the very begin-
ning, which cannot be done. Legal
scholars agree it cannot be done. I am
simply saying if you do that, that
means no one can file a case. So why
not make it higher than that pres-
ently, but make it a reasonable stand-
ard which can be met so that people
can file these cases?

The gentleman’s bill also says you
only get one amended complaint. In
the Keating case, they had to amend
the complaint six times, as I said a mo-
ment ago, in order to get it together
because they kept on discovering more
and more detail.

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
expired.

Mr. BRYANT of Texas. Mr. Chair-
man, I ask unanimous consent that
there be a limit on debate of 20 minutes
on the remainder of the consideration
of this amendment, equally divided and
controlled by both sides, and that re-
quest would go to any amendments to
the amendment as well.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Texas [Mr. BRYANT]?

There was no objection.
The CHAIRMAN. The time is to be

controlled equally by the gentleman
from Texas [Mr. BRYANT] and the gen-
tleman from Texas [Mr. FIELDS].

Mr. BRYANT of Texas. Mr. Chair-
man, I yield such time as he may
consume to the gentleman from Michi-
gan [Mr. DINGELL].

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Chairman, I com-
mend the gentleman for his amend-
ment. The hard fact is that this legisla-
tion, as now drawn, makes it impos-
sible to win without having both an at-
torney, a psychiatrist, and probably a
psychic, because you must plead to
prove the state of mind of the defend-

ant in this litigation. And the way the
language on this section is drafted, it
also requires, for example, that you
submit a witness list because you must
literally, in your pleadings, include the
names of confidential informants, em-
ployees, competitors, Government em-
ployees, members of the media, and
others who have provided information
leading to the filing of the case. And
even where they have requested ano-
nymity, ofttimes out of fear of retalia-
tion you must submit those names.

This is not something which has been
approved by the bar or by scholars. Bar
groups, academics, and regulators have
all opposed heightened pleading re-
quirements. Arthur Miller, the Bruce
Bromley Professor of Law at Harvard
Law School, testified in 1994:

The proposal seems to suggest that at the
outset of the case, plaintiffs have the burden
of proof of each individual defendant’s state
of mind. But this is totally unrealistic. It is
not only in the rarest of cases that this type
of evidence exists, under the best of cir-
cumstances requiring plaintiffs to plead de-
fendant’s state of mind generally calls for
the drawing of subtle inferences from facts
available prior to the institution, a task that
is highly treacherous. It would be impossible
in the vast majority of cases in which these
facts are simply unavailable prior to the law-
suit.

Mark Griffin, director of the securi-
ties division of the State of Utah De-
partment of Commerce, had this to
say:

This new pleading requirement would go
well beyond what are currently acceptable
standards of pleading in fraud with specific-
ity. For example, plaintiffs may not know at
the pleading stage information about a de-
fendant’s state of mind, which is usually not
within a plaintiff’s knowledge until after dis-
covery. Therefore, such information could
not be included in a complaint. It should be
pointed out that this provision would appear
to directly overrule, to directly overrule,
rule 9B of the Federal Rules of Civil Proce-
dures.

Beyond this, it must be observed
there is something else here which has
to be addressed, and that is a matter of
very legitimate concern to those of us
in this body. It is a fact that under this
proposal, only one amendment of the
pleadings would be permitted. Now,
how do we compare that with existing
law? Let us take the Lincoln Savings &
Loan, the Keating fraud.
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Plaintiffs were required to amend
their complaint not once, but six
times, before it met all requirements
for defendants. The case ultimately led
to recovery of $240 million for thou-
sands of elderly victims who had been
victimized. With that requirement, Mr.
Chairman, there would have been no
recovery in the Keating Lincoln Sav-
ings & Loan case. In the WPPSS scan-
dal, where thousands of victims of
fraud ultimately recovered over $750
million, Mr. Chairman, plaintiffs were
required to amend their complaint sev-
eral times before it met the require-
ments of all the defendants.
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This proposal changes it. It keeps a

requirement, a reasonable requirement
for scienter, but it requires a reason-
able number of occasions in which the
pleadings may be reformed and may be
amended. It is clearly fair. It is clearly
proper. It protects the concerns of le-
gitimate complaints, and it does not
trammel or unfairly amend the provi-
sions for existing Federal rules of civil
procedure.

I urge the adoption of the amend-
ment. The gentleman is wise in having
offered it, and he deserves accommoda-
tion of the House. The amendment
should be adopted.

Mr. FIELDS of Texas. Mr. Chairman,
I yield such time as he may consume to
the gentleman from California [Mr.
COX].

Mr. COX of California. Mr. Chairman,
I was just, during the debate, refresh-
ing my recollection about Dodd-Do-
menici. It is now S. 240 introduced Jan-
uary 18, 1995, for Mr. DOMENICI, Mr.
DODD, who I need not remind people is
now the chairman of the Democratic
National Committee, Mr. HATCH, Ms.
MIKULSKI, Mr. BENNETT, Ms. MOSELEY-
BRAUN, Mr. LOTT, Mrs. MURRAY, Mr.
MACK, Mr. JOHNSTON, Mr. FAIRCLOTH,
Mr. CONRAD, Mr. BURNS, Mr. CHAFEE,
on and on. It is a completely bipartisan
group.

The provisions of Dodd-Domenici on
specific pleading are a heck of a lot
tougher than what we have in our bill
because over in the other body they
have recognized the problems that are
created when someone launches a law-
suit which can take years and years
and consume a whole lot of money on
both sides with just vague conclusory
allegations.

We have heard some horror stories,
or not really horror stories because
they never happened, but we have
heard horror future fiction about what
would have happened in old cases that
were successful if the new rule had
been put in place. We are told, for ex-
ample, in one case they had to amend
their pleading six times. Well, right
now the current rules are sufficiently
lax that nobody bothers a great deal
when they file the complaint. In the
very abusive cases we know they just
roll them right off the word processor.
The worst that can happen to them
after all, since one can amend one’s
complaint nearly an infinite number of
times, is that some judge will make
them go back and amend it.

It is very difficult these days to get
knocked out on the pleadings because
one can simple amend. It is only when,
even after amendment, people cannot
state a cause of action. They end up
losing on the pleadings, but it is not a
logical form of argument to say that a
case that was filed under the old rules
where one could freely amend their
complaint would have not make it if
they could not have amended it so
often. They simply would have taken
more care in investigating the facts
and bringing those cases to begin with,
and what we heard about those cases is

that the facts were on their side, that
eventually they got it right even in
their complaint.

The other thing we need to point out
here is we are not asking anyone do
anything other than allege. We are
asking people to make an allegation.
That is they can charge something.
They do not have to prove it until
later. But they have to know what it is
they are charging. The definition of a
fishing expedition lawsuit is one in
which somebody does not know what
they are after at first. They want to
start the lawsuit to get the civil dis-
covery tools to figure out their cause
of action as they go along. They sort of
make it up as they go along.

That is exactly the abusive kind of
litigation we are trying to stop. This is
the centerpiece of the bill that will
permit us to stop it.

The language that is in Dodd-Domen-
ici is:

The complaint shall allege specific facts
demonstrating the state of mind of each de-
fendant.

Now we had a lot of complaint about
that language on our side because peo-
ple said, ‘‘Well, you would have to be a
mind reader in order to demonstrate
the state of mind of each defendant.’’
So now our bill no longer says that. It
says that the complaint shall specify
each statement or omission alleged to
have been misleading. Those are objec-
tive facts and the reasons that the
statement or omission was misleading.
That is factual as well, and of course
one only has to allege it.

The complaint shall also make spe-
cific allegations which, if true, would
be sufficient to establish scienter. So
one only has to allege things which, if
true, if they were proved later, would
add up to a case that meets all the re-
quirements of the existing law.

Then we go on to say it shall not be
sufficient for this purpose to plead the
mere presence of facts inconsistent
with a statement or omission. If an al-
legation is made on information and
belief, the complaint shall set forth
with specificity all information on
which that belief is formed. These are
all things that are within the capacity
of anyone initiating a lawsuit to com-
ply with.

So, we are left with the fact that the
Bryant amendment is probably di-
rected at the language that people have
complained about in Dodd-Domenici,
which I point out again is sponsored by
some of our most liberal Democrats in
the U.S. Senate. This is a bipartisan
agreement that fishing expedition law-
suits are a bad thing and we should
stop them.

I also should point out that we have
heard that the bill that we are amend-
ing here would overrule 9(b), but in fact
Federal Rules of Civil Procedure 9(b),
rule 9(b), requires that one pleads fraud
with particularity. Since these are
fraud cases, Mr. Chairman, that is ex-
actly what we are requiring here, and
we do flesh out in greater detail pre-

cisely what we mean so we can avoid
litigation on this subject.

Ironically the amendment is com-
pletely inconsistent with Federal Rules
of Civil Procedure 9(b) because, while it
requires that one pleads fraud or par-
ticularity, the Bryant amendment
would let a costly lawsuit go ahead if
the complaint only, quote, suggests
that fraud may have occurred. This is a
hunting license for aggressive lawyers
and frivolous lawsuits.

Finally the Bryant amendment is in-
consistent with court decision after
court decision which have said that,
when the plaintiffs cannot state what
statements are false, they cannot pro-
ceed.

So, Mr. Chairman, we are on solid
ground here, and I hope that we will re-
ject the Bryant amendment.

Mr. BRYANT of Texas. Mr. Chair-
man, I yield myself such time as I may
consume.

Mr. Chairman, I think, and perhaps
in this debate more than most, it is
just a question of who to believe. Mr.
COX’s characterization of this amend-
ment is in my view completely incor-
rect, and I think that a careful study of
it would cause most Members to agree.

When it comes to alleging fraud, Mr.
Chairman, one must plead with speci-
ficity in order that the defendant
might know what he is being charged
with. The difference though is not with
regard to alleging fraud. It is in the bill
that is before us today, ‘‘You must, as
well, allege what’s called scienter,’’
which means there was a knowing ele-
ment on the part of the defendant, and
one must allege the specific facts
which prove the knowing element.

That is why the gentleman from
Michigan [Mr. DINGELL] said a moment
ago, ‘‘For the first time you’re going to
have to have a psychiatrist in your of-
fice if you’re going to figure out a way
to file one of these cases, and frankly
even that wouldn’t work. Basically
they’re raising the bar so high that no-
body could file the case.’’

I have taken in my amendment the
same standard which these fellows over
here all supported last year and which
the gentleman from Louisiana [Mr.
TAUZIN] introduced last year in his bill.
It raises the standard from where it is
today, but it does not go bananas, go to
the extremes, that make it impossible
for anybody to file a case, and the sec-
ond thing the amendment will do is it
would eliminate the portion of their
bill which for the first time says, ‘‘You
can only file one amended complaint.’’

I ask, ‘‘Why would you want to stop
a plaintiff from being able to file
amended complaints?’’

As the point was made by me and the
gentleman from Michigan [Mr. DIN-
GELL] together a moment ago in the
Keating case, they had to file five or
six amended complaints in order to fi-
nally get the case right because they
kept on discovering things.

Let me show my colleagues one of
the things they discovered right here.
This is a blow-up of a document that
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was given out to their bond sellers that
was used to tell them what they ought
to emphasize in order to sell those
bonds. It says at the top up there,
‘‘Capitalize on this,’’ and then it goes
over a series of sales points.

Look at the last one. Look at the
last sales point on the second page of
this memo. It says, ‘‘No. 13, and always
remember the weak, the meek and the
ignorant are always good targets.’’
Now that is what they found in their
discovery efforts in the Keating case.

Under the bill brought forth today by
the gentleman from California [Mr.
COX], this would not have been allowed
to have been pled in the Keating case
because, after the first amendment,
one cannot amend anymore, so they
could not have amended their com-
plaint based upon the finding of this
document. These documents are not
waiting around for plaintiffs to find
them. In the beginning they have got
to find them through discovery.

What my amendment would say is
that we are going to require, continue
to require, specificity in pleading in al-
legations made with regard to fraud.
But we do not go so far as to say,
‘‘You’ve got to plead the specific facts
that prove scienter (that is knowledge)
because nobody can get those facts.
You can’t file them,’’ and under the
bill before us today, if it has not been
filed that way, they are going to be out
court. So a person whose pension has
gone down the drain, whose personal
investments have gone down the drain,
a person who has been defrauded, who
has very few resources, even if he had
a case, is not going to be able to get a
lawyer to take the case because under
the standard being brought to us today
they could not win the case.

For goodness sakes. Let us at least
go with the standard that these fellows
said was the one we should go with last
year rather than go with the standard
of the new revolution in the House,
which is go to enormous extremes.

Mr. MARKEY. Mr. Chairman, will
the gentleman yield?

Mr. BRYANT of Texas. I yield to the
gentleman from Massachusetts.

Mr. MARKEY. As my colleague
knows, the problem with this provision
in the legislation is that it requires
each person who has been defrauded,
knows they have been defrauded, every
bone in their body tells them that this
financial advisor, this banker, this per-
son that sold them this stock that has
gone sour, defrauded them. But if they
are going to sue, they have to be like
Carnac. They have to be able to know
exactly what was in the mind of the
person who defrauded them, exactly on
that night, December 18, 1993, when
that person sold them or concocted the
concept of defrauding the individual
with the life savings losing investment
which the person made as a result.

I say to my colleagues, you couldn’t
sue Charlie Keating. You couldn’t sue
anybody because, as the other person,
absent the psychic Carnac-like powers,
you’re left to the marketplace to have

a strong sense that you, in fact, have
been defrauded, know that all of the
circumstantial evidence points in that
direction, but not be able to plead with
the specificity that satisfies this
Mount Everest of burdens which has
been constructed.

And we have everyone from Anthony
Lewis in the New York Times who has
said it is very hard, indeed impossible
for a plaintiff to know such things
about a defendant’s state of mind. We
have Judge Abner Mikva who was an
experienced Federal judge and is now
counsel to the President who has spo-
ken out against this smoking gun
pleading requirement in the bill. This
just creates insurmountable obstacles
to an ordinary person being able to
bring an action.

And remember the pleadings stand-
ard in the Bryant bill is identical to
the Tauzin bill of last year. All we have
done is taken the language that the
gentleman from Louisiana [Mr. TAU-
ZIN] had in his bill and brought it out
here on the floor for those of my col-
leagues who supported the Tauzin bill
last year.

The CHAIRMAN. The time of the
gentleman from Texas [Mr. BRYANT]
has expired.

The Chair recognizes the gentleman
from Texas [Mr. FIELDS] for 4 minutes.

Mr. FIELDS of Texas. Mr. Chairman,
I yield myself such time as I may
consume.
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Mr. FIELDS of Texas. Mr. Chairman,
since we spent most of today talking
about intent, let us talk about what
our intent is in this pleadings section.
Let us also talk about what the effect
is of our pleadings section.

Does the legislation as it is currently
drafted, and particularly the pleadings
section as it is currently drafted, bar a
plaintiff or plaintiff class harmed by an
untrue statement or material omission
which was knowingly made and relied
upon? Absolutely not.

In fact, we believe that the specific-
ity of the pleading of facts required in
this legislation should promote faster
recovery at lower plaintiff cost; that
the plaintiff should actually see a high-
er return when those type lawsuits are
brought.

But it is important again to point to
the facts, to constantly point to the
facts that small and medium-sized
companies alone have paid out nearly
$500 million during the last 2 years, and
we all recognize that settling a case is
oftentimes cheaper and quicker than
defending in court, and the problem is
getting worse.

In the last 5 years the number of
strike suits have tripled. The intent
here is to stop the frivolous lawsuit, to
stop the fishing expedition. If people do
not think that happens, then I would
be glad to refer them to a letter from
a Mr. Dick Egan of Hopkinton, MA,
dated January 16, 1995, this year.

In the body of the letter Mr. Egan
talks about the two class action law-

suits filed against him. But let me just
read down in the body of the letter
where he says, ‘‘Our second Strike Suit
came in 1991 when we pre-announced
that we would not meet analysts expec-
tations.’’ The expectation of analysts.
‘‘We just weren’t going to have a loss.
In fact, we were (and still are) quite
profitable. We just weren’t going to
meet the numbers someone else said we
would.

‘‘The stock tanked,’’ to use his
words, ‘‘and we were sued by a law firm
that makes a business by initiating
strike suits against high-tech compa-
nies. They sued us within 48 hours on
behalf of two Planitiffs which together
owned only 300 or 400 shares* * *

‘‘Of course the lessons we learned
from the 1988 suit were not forgotten
and now being a larger company and
knowing we did not do anything wrong
to mislead sharehoders, I decided to
fight this one out.

‘‘I am pleased to report that the
Judge’s verdict was rendered in our
favor and contained the comments that
‘this case was dead on arrival’ and he
would not ‘allow a continuance of this
fishing expedition.’ Certainly it did not
help the Strike Suit Lawyers case
when we pointed out their motion con-
tained throughout the name of a prior
plaintiff.’’

‘‘Of course,’’ Mr. Egan goes on, ‘‘we
still had to pay our legal costs which
were over $100,000 and while I never es-
timated the cost and time lost through
the discovery process, I’m sure it was
it was twice as much.’’

I will present this letter to anyone as
an example of the type of fishing expe-
dition, frivolous lawsuit this legisla-
tion is intended to stop.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from Louisiana.

Mr. TAUZIN. I would just point out
the language in the bill is much im-
proved over the language last year that
the gentleman from Texas [Mr. BRY-
ANT] and I offered. If the language we
had in the bill was so good last year, I
want to know why we did not get a
markup on the bill. This language is
much better, much more specific. It is
the kind of language that would pre-
vent fishing expeditions. We ought to
reject this amendment and pass this
good bill.

The CHAIRMAN. All time having ex-
pired, the question is on the amend-
ment offered by the gentleman from
Texas [Mr. BRYANT].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. BRYANT of Texas. Mr. Chair-
man, I demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were—ayes 168, noes 255,
answered ‘‘present’’ 1, not voting 10, as
follows:
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[Roll No 213]

AYES—168

Abercrombie
Ackerman
Andrews
Baesler
Baldacci
Barcia
Barrett (WI)
Becerra
Beilenson
Bentsen
Berman
Bishop
Bonior
Borski
Boucher
Browder
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Cardin
Chambliss
Chapman
Clayton
Clement
Clyburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Cooley
Costello
Coyne
Cramer
de la Garza
DeFazio
DeLauro
Dellums
Dicks
Dingell
Dixon
Doggett
Doyle
Duncan
Durbin
Engel
Evans
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford
Fox
Frost

Furse
Gejdenson
Gephardt
Gonzalez
Gordon
Green
Gutierrez
Hall (OH)
Hamilton
Hastings (FL)
Hefner
Hilliard
Hinchey
Holden
Hoyer
Jackson-Lee
Jacobs
Jefferson
Johnson (SD)
Johnson, E. B.
Johnston
Kanjorski
Kaptur
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee
Klink
LaFalce
Lantos
Levin
Lewis (GA)
Lincoln
Lipinski
Lofgren
Luther
Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McCollum
McDermott
McHale
Meehan
Menendez
Mfume
Miller (CA)
Minge
Mink
Moakley
Mollohan
Murtha
Nadler

Oberstar
Obey
Olver
Owens
Pallone
Pastor
Payne (NJ)
Pelosi
Peterson (FL)
Pomeroy
Poshard
Rahall
Reed
Reynolds
Richardson
Rivers
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Slaughter
Spratt
Stark
Stokes
Studds
Stupak
Tanner
Taylor (MS)
Thompson
Thornton
Thurman
Torres
Torricelli
Towns
Traficant
Tucker
Velazquez
Vento
Visclosky
Volkmer
Ward
Waters
Watt (NC)
Waxman
Williams
Wise
Woolsey
Wyden
Wynn
Yates

NOES—255

Allard
Archer
Armey
Bachus
Baker (CA)
Baker (LA)
Ballenger
Barr
Barrett (NE)
Barton
Bass
Bateman
Bereuter
Bevill
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brewster
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chenoweth
Christensen

Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cox
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis
Deal
DeLay
Deutsch
Diaz-Balart
Dickey
Dooley
Doolittle
Dornan
Dreier
Dunn
Edwards
Ehlers
Ehrlich
Emerson
English
Ensign
Eshoo
Everett
Ewing
Farr
Fawell
Fields (TX)

Flanagan
Foley
Forbes
Fowler
Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra

Hoke
Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde
Inglis
Istook
Johnson (CT)
Johnson, Sam
Jones
Kasich
Kelly
Kim
King
Kingston
Kleczka
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Livingston
LoBiondo
Longley
Lucas
Manzullo
Martini
McCrery
McHugh
McInnis
McIntosh
McKeon
McNulty
Metcalf
Meyers
Mica
Miller (FL)

Mineta
Molinari
Montgomery
Moorhead
Moran
Morella
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Ortiz
Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Rose
Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff

Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate
Tauzin
Taylor (NC)
Tejeda
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf
Young (AK)
Young (FL)
Zeliff
Zimmer

ANSWERED ‘‘PRESENT’’—1
Lowey

NOT VOTING—10
Bartlett
Bilbray
Clay
Gibbons

Hayes
McDade
McKinney
Meek

Neal
Rangel
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Mr. MCCOLLUM changed his vote
from ‘‘no’’ to ‘‘aye.’’

So the amendment was rejected.
The result of the vote was announced

as above recorded.
AMENDMENT OFFERED BY MR. MANTON

Mr. MANTON. Mr. Chairman, I offer
an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. MANTON: Page
7, beginning on line 19, strike subsection (c)
through page 11, line 8, and insert the follow-
ing:

‘‘(c) AWARDS OF FEES AND EXPENSES.—
‘‘(1) AUTHORITY TO AWARD FEES AND EX-

PENSES.—If the court in any private action
arising under this title enters a final judg-
ment against a party litigant on the basis of
a default, a motion to dismiss, motion for
summary judgment, or a trial on the merits,
the court shall, upon motion by the prevail-
ing party, determine whether—

‘‘(A) The complaint or motion is being pre-
sented for any improper purpose, such as to
harass or to cause unnecessary delay or
needless increase in the cost of litigation;

‘‘(B) the claims, defenses, and other legal
contentions in the complaint or motion,
taken as a whole, are unwarranted by exist-
ing law or by a nonfrivolous argument for

the extension, modification, or reversal of
existing law or the establishment of new law;

‘‘(C) the allegations and other factual con-
tentions in the complaint or motion, taken
as a whole, lack any evidentiary support or
would be likely to lack any evidentiary sup-
port after a reasonable opportunity for fur-
ther investigation or discovery; or

‘‘(D) the denials of factual contentions are
unwarranted on the evidence or are not rea-
sonably based on a lack of information or be-
lief.

‘‘(2) AWARD TO PREVAILING PARTY.—If the
court determines that the losing party has
violated any subparagraph of paragraph (1),
the court shall award the prevailing party
reasonable fees and other expenses incurred
by that party. The determination of whether
the losing party violated any such subpara-
graph shall be made on the basis of the
record in the civil action for which fees and
other expenses are sought.

‘‘(3) APPLICATION FOR FEES.—A party seek-
ing an award of fees and other expenses
shall, within 30 days of a final,
nonappealable judgment in the action, sub-
mit to the court an application for fees and
other expenses that verifies that the party is
entitled to such an award under paragraph
(1) and the amount sought, including an
itemized statement from any attorney or ex-
pert witness representing or appearing on be-
half of the party stating the actual time ex-
pended and the rate at which fees and other
expenses are computed.

‘‘(4) SANCTIONS AGAINST ATTORNEY.—The
court—

‘‘(A) shall award the fees and expenses
against the attorney for the losing party un-
less the court determines that the losing
party was principally responsible for the ac-
tions described in subparagraph (A), (B), (C),
or (D) of paragraph (1); and

‘‘(B) may, in its discretion, reduce the
amount to be awarded pursuant to this sec-
tion, or deny an award, to the extent that
the prevailing party during the course of the
proceedings engaged in conduct that unduly
and unreasonably protracted the final reso-
lution of the matter in controversy.

‘‘(5) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to limit or
impair the discretion of the court to award
costs pursuant to other provisions of law.

‘‘(6) DEFINITIONS.—For purposes of this sub-
section, the term ‘fees and other expenses’
includes the reasonable expenses of expert
witnesses, the reasonable cost of any study,
analysis, report, test, or project which is
found by the court to be necessary for the
preparation of the party’s case, and reason-
able attorney fees and expenses. The amount
of fees awarded under this section shall be
based upon prevailing market rates for the
king and quality of services furnished.

Mr. MANTON. Mr. Chairman, vir-
tually all of the evidence assembled by
the Commerce Committee during its
consideration of the securities litiga-
tion reform issue indicated that Con-
gress can and should take reasonable
steps to reduce or eliminate frivolous
securities lawsuits while at the same
time protecting—rather than diminish-
ing or even wiping out—the legitimate
rights of defrauded individual investors
to seek redress in our courts.

My amendment, based on rule XI of
the Federal Rules of Civil Procedure,
strikes that balance. This amendment
provides that Federal courts must shift
the cost of attorney’s fees to the losing
party if the court finds that the loser’s
arguments were frivolous or presented
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in bad faith. Furthermore, this amend-
ment would also require the court to
impose sanctions on attorneys who
bring these cases.

This is a tough standard but, and this
is critical, it’s also a fair standard.

The amendment responds directly to
the concerns about frivolousness and
abuse that underlie the legislation we
have been considering.

The purpose of the legislation before
us today is to deter those who exploit
the otherwise effective laws Congress
has enacted to protect the investor.

We have been told that securities
lawsuits with virtually no merit, but
which are expensive to defend, force
companies into settlements.

According to many companies, these
cases are sometimes brought in bad
faith by lawyers whose sole interest is
in securing a lucrative award or fees.

My amendment corrects this problem
because it sends a clear message to
Federal judges about their role in
overseeing securities fraud cases.

It informs these judges that the Con-
gress is dissatisfied with the discre-
tionary approach to fee shifting adopt-
ed by the Supreme Court and the Ad-
ministrative Office of the Courts, and
wants fees and expenses imposed when-
ever a case is found to be frivolous or
brought in bad faith.

My amendment also sends a message
to overzealous plaintiffs’ lawyers, be-
cause it will require the Court to im-
pose the defendants’ legal fees on them
or the individual investor if the case is
frivolous or brought in bad faith.

The approach of my amendment is
superior to the fee shifting language
contained in H.R. 1058 because my
amendment does not mandate that
judges require class action plaintiffs to
post a bond before they can bring their
case to court.

While I strongly support the concept
of securities litigation reform, I cannot
support a proposal to require ordinary
people to pay for the right to have
their day in court.

I understand my colleagues view that
requiring undertakings from class ac-
tion plaintiffs will curtail the number
of suits which unscrupulous lawyers
may bring. Fortunately, section 11(E)
of the Securities Act of 1933 already
grants judges the discretionary power
to require class plaintiffs to post a
bond.

This discretionary power allows
judges to distinguish between the so-
called professional plaintiffs and those
plaintiffs who are professional, hard
working Americans.

While I share my colleagues’ interest
in eliminating strike suits, the bill’s
reach is simply too broad, and would
result in too great of a disincentive to
plaintiffs with meritorious cases.

The approach taken in this amend-
ment is vastly superior to the philoso-
phy underlying the loser almost always
pays rule contained in H.R. 1058.
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Mr. Chairman, despite the so-called
bipartisan support for this bill, I want

my colleagues to be aware that vir-
tually all witnesses with a reasonable
claim to being objective and impartial
strenuously oppose H.R. 1058’s severe
proposal to shift attorney’s fees to in-
vestors.

The Securities and Exchange Com-
mission opposes it. The group regulat-
ing the securities regulators from all 50
States oppose it. The group represent-
ing the officials in State and local gov-
ernments who issue municipal bonds
oppose it. The AARP, the National As-
sociation of Senior Citizens, and the
Gray Panthers oppose it.

Consumer Reports, the Consumer
Federation of America, and a host of
other consumer groups oppose it. At
least 65 of the Nation’s leading cor-
porate and securities law professors op-
pose it.

And the Economist, for years one of
the world’s leading voices in support of
conservatism and the free market, be-
lieves that this type of fee shifting of-
fends one of the most basic principles
of a free society, and threatens to expel
the middle class from the courts. The
Economist concluded that this issue
has by itself undermined the legit-
imacy of the entire British civil justice
system. I can think of no reason why
we would want to adopt any such rule
in the United States

Make no mistake, my amendment is
necessary to ensure that H.R. 1058 does
not require average citizens to pay,
that is, to post a bond, before they can
have their day in court after they have
been defrauded.

In a nutshell, this bill will require
plaintiffs in a class action, who have
lost the value of their nest egg because
of corporate fraud, to put up good
money after bad in order to simply
earn the privilege of entering the
courtroom.

My amendment clarifies Congress’
intention with regard to whom this bill
is designed to affect. It makes clear
that it is only those cases which are
frivolous or brought in bad faith which
we want to discourage.

By eliminating meritless securities
suits, we will serve to protect industry,
but, and this is equally important, we
will ensure that cases of actual securi-
ties fraud get the undivided attention
of the public and our courts that they
deserve.

Finally, I want to point out that I
voted in favor of reporting securities
litigation out of the Committee on
Commerce. I suggest and recommend
to all of my colleagues that if this
amendment is defeated, they vote
against the bill. I certainly will.

Mr. TAUZIN. Mr. Chairman, I rise in
opposition to the amendment.

Mr. Chairman, let me first commend
my friend, the gentleman from New
York [Mr. MANTON] for his attempt to,
in effect, rewrite rule XI of the Rules of
Federal Procedure in a way that is
much better than rule XI, and to sug-
gest that it be part of this act.

If this were the only chance we had
to improve upon the condition of allo-

cating the cost in a lawsuit, it would
certainly be better than the existing
law. His amendment is better than rule
XI in two major respects, because it
does make imposition of the fees man-
datory and it does cover four clauses,
not just the one clause covered under
the current rule XI.

However, there is a better provision
in the bill today than rule XI, and even
this improved version of rule XI. The
provision in the bill that is before us
literally says that fees are going to be
shifted in one of these cases only, and
only under the following conditions:

First, that the position of the losing
party was never substantially justified;
that is to say, not only did he lose the
case, not only did he dismiss the case,
not only did he perhaps lose it on a mo-
tion for summary judgment, but that
he never should have brought it in the
first place. There was no substantial
justification for bringing that case;

Second, that imposing the fees on the
party who brought the suit with no
substantial justification would not cre-
ate an injustice, so the court has to
make that substantial, substantive
judgment;

And, last, that the cost of the fees on
the prevailing party, the party who
was sued unjustly, that the cost of
those fees on that prevailing party in-
deed would be substantially burden-
some and unjust, so the court has to
make three findings.

Now, the Committee on Commerce
did one additional thing in our effort to
reach out to broaden support for the
bill, and to make it clear that the
court should use this fee-shifting ar-
rangement only when these three
things are proven. We put the burden of
proof on all three of the things on the
prevailing party.

In other words, if I bring a suit under
this 10(b)(5) section of the law, I sue
you and your company, and I lose that
suit, and I lose it either on a judgment
or a motion to dismiss, or I voluntarily
dismiss it at some point, under our bill
it would be your burden of proof to
prove that I did not have a substantial,
justifiable reason to bring that case.
You have to prove the negative.

Second, you have to prove that it
would not be unjust to make me pay
your expenses in defending a suit I
should not have brought.

Third, you have to prove that it
would not be too much of a burden on
me to pay my own expenses in defend-
ing that lawsuit.

What I am saying is, Mr. Chairman,
that when we shifted the burden of
proof to the prevailing party, we made
it extremely difficult, I think, for the
fee shift ever to occur.

Let me tell the Members two other
reasons why the Manton amendment
needs to be defeated.

Mr. ROTH. Mr. Chairman, will the
gentleman yield?
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Mr. TAUZIN. I am happy to yield to

the gentleman from Wisconsin.
Mr. ROTH. Mr. Chairman, in lay-

man’s terms, as I interpret the amend-
ment, and I agree, I respect the pro-
ponent of the amendment, the gen-
tleman from New York, but as I read
this bill, it cuts the losers-pay provi-
sion of the bill, because as I read this,
it replaces the losers-pay language
with language that would seem to
make the attorneys of the party filing
frivolous claims accountable.

Mr. TAUZIN. The answer is it could,
because under rule XI the fees can be
imposed on the attorney. However, my
problem with it is bigger than that.
The problems are the following:

First, rule XI does not allow sanc-
tions in discovery proceedings. In fact,
you cannot have sanctions where dis-
covery proceedings have been con-
ducted without justifiable cause. Rule
XI, for example, permits the with-
drawal of your suit or voluntary dis-
missal of your suit in order to avoid fee
shifting.

Let’s say you brought a suit against
me you never should have brought. You
have made me hire attorneys, you have
kept my company in all kinds of legal
trouble for a year or 2 years. Then it
becomes clear that you should not have
brought suit in the first place. The
judge is about to impose sanctions on
you, so you immediately withdraw the
case. Under that scenario, under the
Manton amendment, the judge could
not impose sanctions, could not shift
fees over to the party who should not
have brought this suit.

In short, while it is an improvement
over the existing law, and I must com-
mend my friend for doing a good job in
offering a solution that is better than
existing law, the provisions of our bill
are much better, much better, and this
amendment should be defeated.

Mr. DINGELL. Mr. Chairman, I rise
in support of the Manton amendment.

Mr. Chairman, I commend the gen-
tleman from New York [Mr. MANTON]
on his amendment on fee shifting. I
rise in support of that amendment. As
reported by the committee, H.R. 1058
would provide for fee shifting when the
court determines that the loser’s case
was not substantially justified.

The bill, however, would require the
court to order a bond from a plaintiff
in a securities case. These are high
hurdles in front of the courthouse door
for any person, including those who
have legitimate claims.

Let us talk first about the bond re-
quirement. This section provides no
guidance to the court on the amount of
the bond or the form of the bond. It ap-
pears to me that a judge could require
a middle-class plaintiff to post his or
her house as collateral, or their retire-
ment account, or the children’s college
savings as collateral. That is a high ad-
mission fee to the Federal courts.

I would remind my colleagues, the re-
quirement for the bond is mandatory.
It is absolute. The ‘‘substantially jus-
tify’’ test, as we are told, comes from
the Equal Access to Justice Act. This

act requires Government agencies to
pay back attorney’s fees to small busi-
nesses they sue when their case is not
substantially justified. That is, I would
note, however, a quite different case,
Government against a small defendant.

Here we are talking about a little in-
vestor against a large and wealthy
wrongdoer who has every incentive to
run up the costs of the litigation. When
the SEC brings a case, it does so only
after it completes an investigation.
That investigation involves the use of
the investigative authority, including
the subpoena power, which is possessed
by the SEC.

Middle-class citizens have no such
abilities. They do not possess subpoena
powers. They should not be held, then,
to the same standard as the SEC, nor
should they be held to the same stand-
ard as the Federal Government.

Prof. Arthur Miller of Harvard Law
School, who is perhaps the foremost ex-
pert in the area of civil procedure, has
testified that fee shifting is almost in-
variably an intimidation device
against plaintiffs. It is used to intimi-
date device against plaintiffs. It is used
to intimidate plaintiffs and to preclude
them from proceeding with the protec-
tion of their rights, using the courts as
they properly should.

This is especially true in the class ac-
tion cases where one investor, the class
representative, could find himself re-
sponsible for the fees incurred by huge
corporations defending against the
claims of the entire class. Remember,
these corporations use enormous num-
bers of lawyers to litigate. Whole floors
of hotels are peopled with attorneys
whose sole function is to run the plain-
tiff out of money and out of resources.

Who could then afford to bring an ac-
tion against Merrill Lynch or Charles
Keating or Baring Bank or the people
who brought the Orange County deba-
cle if, at the end of the day, there was
not just a chance but an almost cer-
tainty that the investor would be re-
quired to foot the entire legal bill for a
corporate defendant, if it were certain
that he had to post a bond amounting
to enormous sums of money to assure
that his lawsuit was not frivolous, and
that he would be able to pay if the law-
suit went against him?

Here we see a significant difference
between a suit that is unsuccessful and
one that is frivolous. We are all op-
posed, I think, in this body to frivolous
lawsuits, and indeed, we should be. The
Manton amendment makes a clear dis-
tinction. Not all lawsuits are success-
ful, and many that are not should have
been.

It does not have to be done to Amer-
ican citizens this way. We do not have
to have unfair, harsh, and restrictive
bonding requirements. We do not have
to impose enormous burdens on Amer-
ican citizens seeking to use their
courts to protect their rights against
wrongdoing and against the loss of as-
sets taken from them by malefactors of
great wealth.

I urge my colleagues to support the
Manton amendment. I urge them to be
fair to the little people of this country.

Mr. FIELDS of Texas. Mr. Chairman,
I move to strike the last word.

Mr. Chairman, once again, I appre-
ciate the manner in which my good
friend, the gentleman from New York
[Mr. MANTON], brings this amendment,
but it is our opinion that the language
of the amendment as it is currently
drafted does not write rule XI of the
Federal Rules of Civil Procedure into
the law.

The current system that this statute
is dealing with makes it easy for entre-
preneurial plaintiffs’ lawyers to file
speculative suits simply for their set-
tlement value. There is little risk.
Plaintiffs’ lawyers take these cases on
a contingency basis, and since over 90
percent of the cases settle, they are ba-
sically guaranteed a recovery.

That is why we have come in with
the language that we have. It is essen-
tial that reforms to the system must
change the incentives so plaintiffs’
lawyers will weigh the merits of the
lawsuit before racing to the court-
house.

The language that is in the statute is
not an automatic loser-pay type of sit-
uation. Judges retain ample discretion
under the statute as it is drafted. The
court may impose attorney fees only
when a party pursues a case that lacks
substantial justification, and imposing
the fee on the loser or making the win-
ner pay his own fees would not be un-
just.

These will not be shifted in close
cases, only those that should never
have been brought. That is the purpose
of this particular section of the stat-
ute.

The court has discretion to require
all or part of the winner fees to be paid
by the loser’s attorney, rather than the
losing parties themselves. This discre-
tion allows the court to avoid undue
hardship, while still sending the mes-
sage that bringing frivolous litigation
will result in penalties.

Armed with the knowledge that their
fees are recoverable, defendants will
have greater resolve to resist settling
what many have begun to call nuisance
lawsuits. Plaintiffs who prevail will
not lose any of their rightful damages
in paying huge attorney fees because
the defendant will be forced to pay for
having chosen to fight the plaintiff’s
meritorious claim.

Mr. Chairman, I would also like to go
to the statute for just a moment, be-
cause much has been made of the un-
dertaking required. I want to read this
section of the bill that is labeled ‘‘Se-
curity for payment of cost in class ac-
tions.’’

It says in the statute that,
In any private action arising under this

title that is certified as a class action pursu-
ant to the Federal Rules of Civil Procedure,
the court shall require an undertaking from
the attorneys for the plaintiff class, the
plaintiff class, or both in such proportions
and at such times as the court determines
are just and equitable for the payment of the
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fees and expenses that may be awarded under
paragraph 1.
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We believe, Mr. Chairman, that this
statute grants wide latitude and great
discretion to that trial judge. We did
that for a very important reason. Be-
cause there are cases in which the
judge may come in and say that stock
is put up to satisfy that undertaking,
or perhaps a dollar. So that is why that
was built into this particular statute.
By striking this, I think it makes the
effort that we have mounted today de-
fective and therefore I urge rejection of
the Manton amendment.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from Louisiana.

Mr. TAUZIN. I thank my friend for
yielding. He stated very well the case
against this amendment. If the case
against this amendment were ever
made perhaps even more eloquently
than my friend from Texas, it would
have been the judge in the 1989 decision
entitled Necklin versus Weatherly Se-
curities, Inc. In that case the judge
held, and I quote, plaintiffs have not
alleged a single fact which supports an
inference of fraud.

He dismissed the case. But he de-
clined to impose sanctions. The bottom
line is that even in a case where the
judge found that there was not even an
allegation of an inference of fraud, he
declined to impose sanctions under rule
11. I know the gentleman makes it
mandatory under his amendment. The
problem is that rule 11 has been ter-
ribly ineffective and even codifying it
is not going to work. The provisions we
have adopted out of the Committee on
Commerce in this bill are much strong-
er and at the same time they give the
judge great discretion to do what jus-
tice requires. If someone brings a law-
suit and they should not have brought
it, not even substantially justified, but
it would still be unjust for the judge to
impose costs on them, when he dis-
misses the suit, he can do so.

But the gentleman knows as we have
discussed this thing even further, there
is even one greater reason to oppose
the gentleman from New York’s
amendment, and, that is, if you want
to avoid the deterrent sanction of this
bill, under the gentleman from New
York’s amendment, all you have to do
is hurriedly dismiss your suit right be-
fore the judge imposes the sanctions,
because his amendment lets you do
that. Under our amendment, you can-
not get away with that.

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
expired.

(By unanimous consent, Mr. FIELDS
of Texas was allowed to proceed for 2
additional minutes.)

Mr. FIELDS of Texas. I asked for 2
minutes so that I could first of all com-
pliment the gentleman from New York
and just say how much I appreciate the
gentleman’s sincere efforts in working

out this section. I appreciate that deep-
ly. I wish that we could have come to
closure, but I did want to make this
statement that the gentleman has
made an honest attempt. I wish we
could have come to closure.

Mr. MANTON. Mr. Chairman, will
the gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from New York.

Mr. MANTON. I thank the gentleman
for his kind words, Having the time, I
would direct the question to the gen-
tleman from Louisiana, referring to
the case he just cited, if I understood
correctly, in that case the judge found
that the plaintiff’s case was not meri-
torious, but if I understand the legisla-
tion before us that I am attempting to
amend, you have to put the bond up in
advance, it is a precondition before the
judge decides anything. Am I correct?

Mr. TAUZIN. If the gentleman from
Texas will yield, the judge may impose
the requirement of a bond under the
bill. He may impose the bond at $1,
$1,000, whatever he thinks——

Mr. MANTON. If the gentleman will
yield, that has been the rule since 1933,
on both sides, both the plaintiff and
the defendant could be subjected to
having to put up an undertaking.

Mr. TAUZIN. If the gentleman would
further yield to me so I can respond,
this legislation does say now that we
are providing a method by which the
judge can impose fees upon the losing
party if in fact the suit never should
have been brought if it would not be
unjust to do so and if it would not be
undburdensome for the winning defend-
ant to carry those fees.

He has got to find all three things. It
does allow the judge to do that. There-
fore, the requirement is that a bond be
established, the lawyer can put up the
bond if he has got an indigent plaintiff
or the client can put up a bond, the
judge determines how much of a bond,
and the bond satisfies the requirements
if it is ordered.

Mr. FIELDS of Texas. If I could re-
claim my time, I just point out to the
gentleman from Louisiana, the defend-
ant is not there voluntarily.

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
again expired.

(At the request of Mr. MANTON and by
unanimous consent, Mr. FIELDS of
Texas was allowed to proceed for 1 ad-
ditional minute.)

Mr. MANTON. I have one last ques-
tion from the gentleman from Louisi-
ana if I could have the time.

Mr. FIELDS of Texas. I yield to my
friend the gentleman from New York.

Mr. MANTON. I ask the gentleman
from Louisiana, is it not a little unfair
that the legislation that I am seeking
to amend has the word ‘‘shall’’ when it
refers to plaintiffs before they file suit,
put up a bond, it makes no mention as
does the old rule 11–E that everybody’s
familiar with that goes back to 1933,
that has been in the act from the very
beginning, it gave the judge discretion

to impose a bond on either the plaintiff
or the defendant.

Yet in this legislation, it says plain-
tiffs ‘‘shall’’ before there is any indica-
tion that this might be a spurious law-
suit or might be one without merit.
Does that not seem a little unfair, a
little one-sided to the gentleman?

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. FIELDS of Texas. I yield to the
gentleman from Louisiana.

Mr. TAUZIN. The answer is that the
judge has discretion to fix that under-
taking. He can fix it at $1, $1,000, $2,000
$10,000 whatever it requires to guaran-
tee that in effect the losing party is
going to be able to respond to his order
to shift the fees if it should occur and
the judge still maintains a great deal
of discretion.

Mr. MANTON. Should not the judge
also say to the defendant, because it
might be that the prevailing party
might be the plaintiff who would then
seek costs. Why is it that only the
plaintiff class has to put up a bond, and
it does say ‘‘shall,’’ whereas no men-
tion at all is made of the defendants
who might not be the prevailing party?

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
again expired.

(At the request of Mr. TAUZIN and by
unanimous consent, Mr. FIELDS of
Texas was allowed to proceed for 30 ad-
ditional seconds.)

Mr. FIELDS of Texas. I yield to the
gentleman from Louisiana.

Mr. TAUZIN. The answer is that
plaintiff has brought the lawsuit and
has incurred those costs upon the de-
fendant in a case where the judge has
found the lawsuit never should have
been brought. That is what fee shifting
is all about.

If the plaintiff wins the case, the
judge has the capacity to award the
plaintiff such damages as the plaintiff
incurred, and in many cases that in-
cludes much of his expenses.

It is only in the case where the judge
says you never should have brought
this case and it would not be unjust for
you to have to pay the fees of a person
you made hire an attorney and go
through all this mess for nothing that
we require the bond.

Mr. ROTH. Mr. Chairman, I move to
strike the last word.

Mr. Chairman, I will attempt to be
brief. I want to say that I respect our
friend the gentleman from New York in
introducing this amendment, but I am
opposed to this amendment because as
I interpret this amendment, it guts the
loser-pay provisions of the bill and that
is one of the key provisions of this bill.
It would replace the loser-pays lan-
guage with language that when you
look at it would seem to make the at-
torneys for the parties filing frivolous
claims accountable. However, its con-
ditions would be so numerous that very
few attorneys, if any, would ever be pe-
nalized.
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To analyze just a couple of these con-

ditions: It would require that the de-
fendant prove that the plaintiff’s com-
plaint was meant to harass or to in-
crease the cost of the litigation. That
is a whole new standard of proof.

This amendment is a poor substitute
for discouraging frivolous claims. It
shifts the burden of responsibility on
attorneys, not to the parties filing the
frivolous claims. Those filing the frivo-
lous claims should be held accountable.

A major purpose of this bill is to dis-
courage frivolous strike lawsuits that
are costing American businesses bil-
lions of dollars in unnecessary expenses
and billions of hours in wasted time.

Worse still, the costs of the legal li-
ability are passed on to the consumers.
That is, you and me and all the people
that we represent wind up paying more
than is necessary, and the legal costs
make American products less competi-
tive overseas. That is the real reason I
took these few minutes to speak on
this bill, because as chairman of the
Subcommittee on International Eco-
nomic Policy and Trade, I have been
working to strengthen American ex-
ports and this amendment will not help
in that endeavor. When American prod-
ucts cost more, fewer companies can
export. My friends, we already have a
$150 billion trade deficit. How much
more do we want?

Further, according to the Rand
study, 90 percent of all American com-
panies can expect to become parties to
litigation. I want to repeat that. Ac-
cording to the Rand study, 90 percent
of all of American companies can ex-
pect to become parties to litigation.
Already 15 percent of American compa-
nies lay off employees out of fear of ex-
cess liability.

Mr. BRYANT of Texas. Mr. Chair-
man, will the gentleman yield?

Mr. ROTH. I yield to the gentleman
from Texas.

Mr. BRYANT of Texas. The Rand
study says 90 percent of these compa-
nies will be parties to litigation, but
not tort litigation and not securities
litigation. It is commercial litigation.
Give the House the full benefit of the
Rand study.

Mr. ROTH. Let me take back my
time.

You are correct, the Rand study does
say that 90 percent of all American
companies can expect to be parties to
litigation. That is just nuts. We cannot
continue to operate that way. That is
why the American people are out there
screaming and asking this Congress to
do something about reform. Too many
jobs are being lost and too many people
are being harmed. How long can we
continue to let this happen? No wonder
the American people are demanding re-
form.

Yes, the gentleman who offered this
amendment is a nice guy, but this is a
terrible amendment. We cannot vote
for this amendment. The securities
litigation reform bill is more than
legal reform. That is the point. It is
not only legal reform. That is the

point. It is not only legal reform, this
should be a job creation bill. That is
what we have to vote on.

For that reason, I would hope that
the Members would vote against the
amendment.

Mr. BRYANT of Texas. Mr. Chair-
man, I move to strike the requisite
number of words.

The CHAIRMAN. If the Chair might,
the gentleman was correct in suggest-
ing that there be alternating recogni-
tion. The gentleman from Wisconsin
had been on his feet when no one else
was standing at the time. The Chair
had thought earlier that the other col-
loquy had ended. The Chair wants to
make sure the gentleman understood
that.

Mr. BRYANT of Texas. I thank the
Chair. The Chair has done a fine job in
presiding. I appreciate his remarks.

The CHAIRMAN. The Chair was try-
ing to be fair.

Mr. BRYANT of Texas. Mr. Chair-
man, I move to strike the requisite
numbers of words.

Mr. Chairman, the comments by the
previous speaker I think really say a
great deal about yesterday’s bill, to-
day’s bill and the one we are going to
take up tonight and tomorrow. The
Rand study was quoted, when he said 90
percent of all companies are going to
be a party to the litigation. Yes, they
are going to be a party to the litiga-
tion, commercial litigation. Not secu-
rities litigation like we are talking
about today or tort litigation like we
are going to be talking about tonight
and tomorrow, but commercial litiga-
tion. I think it is incumbent upon us to
stick with the facts. If the real purpose
of this bill is to get rid of frivolous
suits and that was the only purpose,
first we would have some evidence,
some kind of scientific evidence, eco-
nomic evidence, something to show us
that there really was a growing num-
ber of frivolous lawsuits against securi-
ties dealers, and second, we would have
the Securities and Exchange Commis-
sion down here talking in favor of this
bill and they are not doing that.

I think it is important for us in this
last amendment to get this thing in
perspective. What has the gentleman
from New York [Mr. MANTON] pro-
posed? What he has proposed is a rea-
sonable standard for shifting the cost
of the lawsuit to the plaintiff. If the
lawsuit was found to have been brought
by an improper purpose, or if the law-
suit was found to have been rewarded
by existing law, or if the lawsuit
lacked evidentiary support or would be
lacking any evidentiary support after
an opportunity for further investiga-
tion, or denials of factual contentions
are unwarranted on the evidence, any
four of those could work. If that hap-
pens, what does the judge do? The
judge on motion shifts the costs of the
case to the plaintiff.

This is rule 11, but it is rule 11 made
mandatory and it is rule 11 including
the shifting of fees, not just sanctions.
It is a reasonable approach. What does

it replace? It replaces the standards in
this bill which really, I think, is a fit-
ting end to this debate today. Hardly
anything now is actionable any longer.
Almost anything a securities dealer
wants to do now, he can do and get
away with. This bill has eliminated the
ability to recover. The final provision
we are debating in the bill today elimi-
nates the ability of a person even to go
to court. Why?

Because nobody has the money to
post a bond in advance which the bill
requires, or to face the possibility that
they might have to pay the enormous
fees of these firms.

I would just point out to the Mem-
bers of the House here what The Econo-
mist, perhaps the most respected Brit-
ish journal, says about the British sys-
tem which ha rules like these fellows
would like to put into law. It is inter-
esting that the Republican bill here
would sort of take us back to the roy-
alist way of doing things. It says that
the worst aspect of Britain’s civil jus-
tice system is that it denies access to
justice to huge numbers of people. Only
the very wealthy can afford the costs
and risks of most litigation. This of-
fends one of the most basic principles
of a free society. The best way to open
the doors of the courts to everyone is
to learn from a county whose legal sys-
tem is closely modeled on that of Brit-
ain, America.

That was written in January 1995 by
the Economist, hardly a liberal social-
ist fuzzy-headed group of theorists.

I would just conclude by saying that
to rewrite the law so that the securi-
ties dealers always win, to rewrite the
law so that a plaintiff or a class of
plaintiffs or a city or a county or a
pension plan or somebody who has lost
their life savings cannot win a case
against a securities dealer who has all
the resources in the world at his dis-
posal is bad enough, but to add into
this bill a loser pay rule which says
you have got to post a bond before you
go to court and that you do not dare
take your case to court because you
might lose your home, your savings,
everything you put aside for the kids’
college, your farm or your ranch, that
in my view is absolutely reprehensible.

b 1800

The gentleman from New York [Mr.
MANTON] has done a fine job of bringing
this amendment forward and I urge
Members to vote for the amendment.

Mr. DOGGETT. Mr. Chairman, will
the gentleman yield?

Mr. BRYANT of Texas. I yield to the
gentleman from Texas.

Mr. DOGGETT. Mr. Chairman, I
would like the gentleman to go back to
the Rand study again. Do you mean as
presented by the last speaker that the
Rand study is saying that 90 percent of
the businesses that get sued or in-
volved in suits that would involve the
collection of debt between businesses,
for example?

Mr. BRYANT of Texas. Of course.
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Mr. DOGGETT. It has absolutely

nothing to do with this bill, does it?
Mr. BRYANT of Texas. That is ex-

actly right.
Mr. DOGGETT. Yet it is the kind of

statistic that has been brought out
every day this week and I guess we will
hear it tonight and tomorrow also. It is
totally and completely misleading, and
this bill is going to do nothing about
that statistic. Any business that is out
there that has a commercial dispute
with a supplier, either trying to collect
a debt or because it thinks it has a le-
gitimate defense to a debt, those suits
are going to go on. And of that 90 per-
cent, the vast majority of them will
not be touched by one bill that is being
considered on the floor of this House
this week.

Mr. BRYANT of Texas. The gentle-
man’s point is very well-taken; that is
exactly right.

Mr. MARKEY. Mr. Chairman, will
the gentleman yield?

Mr. BRYANT of Texas. I yield to the
gentleman from Massachusetts.

Mr. MARKEY. Is it not true that out
of the 270,000 cases in Federal district
court that this bill is only going to
touch 300 of them, which only affects
125 companies per year, and yet the
number of tens of thousands we are
talking about a half of a half of a half
of 1 percent of all of the law cases
brought in Federal court in the course
of a year? And the gentleman from
Wisconsin is completely wrong in his
statistical representations.

The CHAIRMAN. The time of the
gentleman from Texas [Mr. BRYANT]
has expired.

(On request of Mr. ROTH, and by
unanimous consent, Mr. BRYANT of
Texas was allowed to proceed for 30 ad-
ditional seconds.)

Mr. ROTH. Mr. Chairman, will the
gentleman yield?

Mr. BRYANT of Texas. I yield to the
gentleman from Wisconsin.

Mr. ROTH. Mr. Chairman, if 90 per-
cent of the business being sued is not
high enough for the gentleman, does he
think we should say have it 100 per-
cent, if I say if you go into business
you are absolutely automatically a
criminal?

Mr. BRYANT of Texas. Of course not.
The gentleman follows the point we are
making, and he got up and quoted a
figure that has no relevance. Eighty
percent of the courts have commercial
suits, and the Rand study the gen-
tleman quoted was talking about com-
mercial suits and he knows it.

Mr. COX of California. Mr. Chairman,
I move to strike the requisite number
of words.

Mr. Chairman, I will just pick up
where this discussion has left off be-
cause I think the gentleman from Wis-
consin is right on point when he talks
about the litigiousness of our society,
the crowded dockets, et cetera, in our
Federal and State courts and the sense
that every American is left with, that
the civil justice system is not for them.
They know when they go to the Fed-

eral courthouse near me in the South-
ern District of California, downtown
Los Angeles, that they are looking at
the second most crowded docket in
America. They wonder why it takes
them 5, 7 years to get to trial. Maybe
all they have got is a case to collect a
debt, but they have to wait in line be-
hind these mammoth class action liti-
gation suits that are taking years to
resolve.

The fact of the matter is one out of
every eight companies traded on the
New York Stock Exchange has been hit
with a strike suit. That is according to
Vincent O’Brien and Richard Hodges in
their study of class action securities
fraud cases from 1988 to 1993 published
in Law and Economics Consulting.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield on that point?

Mr. COX of California. Yes, I yield to
the gentleman from Louisiana.

Mr. TAUZIN. I think a more impor-
tant statistic, if the gentleman wants
to argue statistics, is that the regime
of law that they are defending they do
not want to change today, according to
that Vincent O’Brien-Richard Hodges
study, found that investors received an
average of 6 cents on the dollar in this
legal dispute system under 10(b)5.

The only people making money are
the attorneys. The investors get 6
cents on the dollar and that is the sys-
tem being defended down here, the sys-
tem people do not want to change. I
suggest that is the most important sta-
tistic that has ever been quoted on the
floor in this debate.

Mr. COX of California. I thank the
gentleman for that elucidating point.
What the Manton amendment does is
merely import the requirements of rule
XI of the Federal Rules of Civil Proce-
dure into our bill and takes the post-
December 1993 version of it, except it
makes the imposition of fees manda-
tory as they were in the pre-December
1993 rule XI.

I went down and spoke at the Amer-
ican Bar Association winter meeting of
their litigations sections, several hun-
dred lawyers, and we talked in some
detail about this legislation. We also
talked about other pending legislation,
legal reform, and when it came to rule
XI, which is not part of our bill, the
lawyers who were there to argue for
and against every single one of these
issues were unable to do so. The fellow
who got up to argue the pro cases for
rule XI, and he was just assigned the
job, said I know I am a layer; I can
take both sides of every issue, usually,
but in this case rule XI, there is not
any argument in favor of it. It does not
work.

And that is what we know about rule
XI. It has been tested and it does not
work. It has been field tested, it has
not accomplished its purpose.

Unlike the bill as it is presently writ-
ten, the Manton amendment would per-
mit the reduction of awards to the ex-
tent that the prevailing party unrea-
sonably delays, but the Manton amend-
ment requires imposition of fees on the

attorney unless the court determines
that the losing party was principally
responsible for violation. In contrast,
the bill as written leaves the issue of
who to impose the sanction on in the
discretion of the court. One of the rea-
sons that all of those folks at the ABA
meeting did not like rule XI was this
very element of what the gentleman
from New York [Mr. MANTON] would be
introducing into the bill.

Mr. WHITE. Mr. Chairman, will the
gentleman yield?

Mr. COX of California. I yield to the
gentleman from Washington.

Mr. WHITE. I think the gentleman is
making an excellent point. It is clear
to all of us that rule XI is virtually
never invoked in court. That is why we
need this legislation so badly.

I also would like to point out we do
not need to get caught in the minutia
of this bill; we are coming to the end,
I think it is important to realize what
is at stake.

I come from a suburb of Seattle that
represents the future of the United
States economy. It is home to
Microsoft, McCaw Cellular, home to
hundreds and hundreds of other small
companies who are affected by these
sorts of lawsuits, and I can tell you
this bill is for them.

That is what this bill is all about. It
is designed to allow our future econ-
omy to prosper without the sort of
sword of Damocles of this sword hang-
ing over them.

If I could, for just 1 minute I would
like to read a letter I got from the
founder of one of these small compa-
nies in my district, because I think it
points out exactly what is at stake
here. This comes from Mr. Darland,
founder of Digital Systems in my dis-
trict, a company that did not exist 10
years ago but was started in Mr.
Darland’s garage and has grown to be a
very successful company.

Mr. MARKEY. Mr. Chairman, I move
to strike the requisite number of
words.

The CHAIRMAN. The gentleman
from Massachusetts [Mr. MARKEY] is
recognized for the balance of the time.

Mr. MARKEY. Mr. Chairman, I rise
in support of the Manton amendment.
The Manton amendment seeks to pre-
vent the scrapping of 200 years of
American law being used to ensure
that plaintiffs can bring cases where
they feel they have been wronged in
the financial marketplace. The English
rule in this bill creates a burden on a
plaintiff, a set of obstacles on a plain-
tiff that are higher than the set of ob-
stacles that were in yesterday’s loser-
pay bill that was out here to be consid-
ered in diversity cases. It is an even
stricter burden.

Loser pays is un-American. It is
something that is completely outside
of the traditions of the American juris-
prudential history. It is absolutely im-
possible to imagine a situation where
an investor who has lost only $5,000 or
$10,000 or $15,000 would even consider



CONGRESSIONAL RECORD — HOUSEH 2858 March 8, 1995
bringing a case against a major finan-
cial institution, against a large com-
pany, if they feel that they have been
defrauded; and if they lose the case,
not lose the case and be out of court,
but then have to prove that in fact the
case was substantially justified, not
just that it was not frivolous, but have
to go through an entirely new proceed-
ing to avoid having all of the costs that
have been assumed by the large finan-
cial institution, by the large corpora-
tion, and hiring the largest law firms
in New York or California or Boston to
represent them.

It is un-American. The Manton
amendment seeks to preserve the
American tradition, where individuals
can go to court and ensure that their
case can be heard and not risk losing
their house, losing everything they
have saved in trying to fight to restore
that which they have been wrongfully
defrauded.

So this is a critical moment again for
the House. It is once again going to
vote on whether or not we want to im-
pose the English rule, the loser-pay
standard, upon American investors.

My heartfelt recommendation to
every Member who is about to come
out here and to vote is to continue,
those who stood against loser pay yes-
terday to stand with the Manton
amendment, to ensure that we retain
that 200-year tradition of giving every
American the right to go to court, the
right to vindicate themselves before
the bar of justice, without having to
risk everything that they have ever
earned in their life in paying the legal
bills incurred by large corporations in
trying to defend themselves against av-
erage Americans.

The CHAIRMAN. All time for consid-
eration of the amendment has expired.

The question is on the amendment
offered by the gentleman from New
York [Mr. MANTON].

The question was taken; and the
Chairman announced that the ayes ap-
peared to have it.

RECORDED VOTE

Mr. MANTON. Mr. Chairman, I de-
mand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were—ayes 167, noes 254,
answered ‘‘present’’ 1, not voting 12, as
follows:

[Roll No. 214]

AYES—167

Ackerman
Baldacci
Barcia
Barrett (WI)
Becerra
Beilenson
Bentsen
Berman
Bevill
Bishop
Bonior
Borski
Boucher
Brewster
Browder
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)

Buyer
Cardin
Chapman
Clay
Clayton
Clement
Clyburn
Coburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Costello
Coyne
Cramer
de la Garza
DeFazio
DeLauro
Dellums

Deutsch
Dicks
Dingell
Dixon
Doggett
Doyle
Duncan
Durbin
Edwards
Engel
Eshoo
Evans
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford

Fox
Frost
Furse
Gejdenson
Gephardt
Gonzalez
Gordon
Green
Gutierrez
Hall (OH)
Hamilton
Hastings (FL)
Hefner
Hilliard
Hinchey
Holden
Hoyer
Jackson-Lee
Jacobs
Johnson, E. B.
Johnston
Kanjorski
Kaptur
Kennedy (MA)
Kennedy (RI)
Kildee
King
Kleczka
Klink
LaFalce
Lantos
Levin
Lewis (GA)
Lincoln
Lipinski
Lofgren
Luther

Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McDermott
McHale
McNulty
Meehan
Menendez
Mfume
Miller (CA)
Mineta
Moakley
Mollohan
Murtha
Nadler
Oberstar
Obey
Olver
Ortiz
Owens
Pallone
Pastor
Payne (NJ)
Pelosi
Peterson (FL)
Pomeroy
Poshard
Rahall
Reed
Reynolds
Richardson
Rivers
Rose

Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Slaughter
Spratt
Stark
Studds
Stupak
Taylor (MS)
Tejeda
Thompson
Thornton
Thurman
Torres
Torricelli
Towns
Traficant
Velazquez
Vento
Visclosky
Ward
Waters
Watt (NC)
Waxman
Wise
Woolsey
Wyden
Wynn
Yates

NOES—254

Abercrombie
Allard
Andrews
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Ballenger
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bereuter
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chenoweth
Christensen
Chrysler
Clinger
Coble
Collins (GA)
Combest
Condit
Cooley
Cox
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis
Deal
DeLay
Diaz-Balart
Dickey
Dooley
Doolittle
Dornan

Dreier
Dunn
Ehlers
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Farr
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde
Inglis
Istook
Johnson (CT)

Johnson (SD)
Johnson, Sam
Jones
Kasich
Kelly
Kennelly
Kim
Kingston
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Livingston
LoBiondo
Longley
Lucas
Manzullo
Martini
McCollum
McCrery
McHugh
McInnis
McIntosh
McKeon
Metcalf
Meyers
Mica
Miller (FL)
Minge
Mink
Molinari
Montgomery
Moorhead
Moran
Morella
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (MN)
Petri

Pickett
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff

Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tanner
Tate
Tauzin
Taylor (NC)
Thomas

Thornberry
Tiahrt
Torkildsen
Tucker
Upton
Volkmer
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Williams
Wilson
Wolf
Young (AK)
Young (FL)
Zeliff

ANSWERED ‘‘PRESENT’’—1

Lowey

NOT VOTING—12

Archer
Bilbray
Gibbons
Jefferson

McDade
McKinney
Meek
Neal

Rangel
Seastrand
Stokes
Zimmer

b 1828

Mr. FAZIO and Mr. DEUTSCH
changed their vote from ‘‘no’’ to ‘‘aye.’’

So the amendment was rejected.
The result of the vote was announced

as above recorded.
Mr. POMEROY. Mr. Chairman, I rise today

in opposition to the bill, H.R. 1058.
Before coming to Congress, I served 8

years as North Dakota’s insurance commis-
sioner. I was the State’s chief regulator for in-
surance and came to know the job of protect-
ing consumers very well.

It is with this background that I place great
importance on the position of the State and
Federal securities regulators with regard to
this legislation. They unequivocally oppose
H.R. 1058. The sole purpose of these regu-
lators is the protection of investing consumers,
and their opposition to this bill comes directly
from that purpose. They believe it deals an
unfair blow to the investing public.

Regulators have no financial stake in this
legislation and I weigh their position as highly
credible. We have regulators to provide a
check in the system—to make sure someone
is looking out for the consumer. In considering
legislation like this, I believe it is imperative
that we listen to their expertise. While I ap-
prove of the goal of H.R. 1058—to deter frivo-
lous claims or curtail strike suits—this bill goes
too far and limits the ability of aggrieved inves-
tors to pursue just recovery from fraud.

I regret the committee did not work with the
financial regulators to devise a carefully tai-
lored response to this important issue.

Mrs. COLLINS of Illinois. Mr. Chairman, I
rise in opposition to H.R. 1058, the Securities
Litigation Reform Act. This legislation, as was
the case with the ill-conceived Attorney Ac-
countability Act we just had before us, would
slam the doors of justice on hard-working
Americans who unwittingly fall victim to cor-
porate misconduct and fraud. H.R. 1058’s anti-
consumer, pro-big-business, special-interests-
at-any-expense outlook falls right in line with
the rest of the GOP Contract With America.

I believe all of us in this Chamber recognize
that there continue to be isolated cases in
which meritless securities class action lawsuits
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are brought and we should take steps to deter
such behavior. But the GOP’s approach on
this issue, as with all other issues during this
first 100 days of the 104th Congress, has
been to isolate instances of meritless suits,
blow them out of proportion, and then attack
them with a sledgehammer rather than with
the laser-beam specificity they deserve. This
is irresponsible politicking, not sensible legis-
lating, Mr. Chairman.

H.R. 1058 couldn’t offer a more favorable
climate for corporate misconduct. The number
of egregious provisions in this legislation is
overwhelming. For starters, H.R. 1058 would
require defrauded investors, prior to the dis-
covery stage of a suit, to establish the fact
that a defendant acted knowingly or reck-
lessly. This is an almost impossible task that
goes way beyond the already stringent judicial
standard now in place that requires investors
to allege facts providing a strong inference
that they were wronged.

However, the bill perpetrates an even great-
er miscarriage of justice by allowing parties
against whom suits are brought to employ an
‘‘I forgot to obey the law’’ defense. You got
it—all a defendant in a securities fraud case
will have to do if this bill passes is to say
‘‘Oops, I’m sorry, I just didn’t remember to dis-
close that pertinent information,’’ and they will
be excused from prosecution. You can bet
that this provision alone is making a whole
bunch of unethical corporate wolves out there
salivate at the prospects of an easy way out
in cases of fraudulent activity.

Yet most distressing, as we have heard for
a couple of days now from several Members,
is the fact that H.R. 1058 imposes loser-pays
requirements forcing a losing small investor in
a securities fraud suit to shoulder the legal
fees of the investment banking houses, ac-
counting firms, megacorporations, and so
forth. I don’t want to tell my constituents who
lose their life savings that they had invested in
mutual funds, IRA’s, or pension plans because
of a fraudulent action that they must then risk
their homes and whatever else they may have
left to have even a chance of recovering a
small portion of what they lost. Do you think
these investors will pursue any suit? Get real,
Mr. Chairman.

Conspicuously absent from this bill are pro-
visions which would effectively balance the
scales of justice in securities cases such as a
restoration of aiding and abetting liability
standards, restrictions on secret settlements
and protective orders, and mandated preser-
vation of evidence to name a few.

The fact remains that private securities law-
suits have been a powerful deterrent to fraud
and have been invaluable in supplementing
and enhancing Securities and Exchange Com-
mission [SEC] enforcement of Federal securi-
ties laws. The Lincoln S&L debacle and the
Drexel Burnham disaster were just two high-
profile cases of many that were initiated as a
result of private investor action. It is not justifi-
able to throw the baby out with the bath water
in the name of so-called reform.

Mr. Chairman, the SEC is strongly opposed
to this legislation. SEC Chairman Arthur Levitt
testified before the Commerce Committee last
year on this issue that ‘‘in the balance be-
tween the interests of investors and the inter-
ests of a better system, a better system is im-
portant, but it can’t be at the expense of those
investors.’’ In follow-up comments this year
the SEC reiterated that their first priority is

‘‘the rights of American investors and the in-
tegrity of the American capital markets,’’
something this legislation is weak in address-
ing.

Obviously my Republican friends don’t
agree with the No. 1 priority of the Commis-
sion. Otherwise, we would not be debating the
misguided legislation we have before us
today.

I urge my colleagues to vote ‘‘no’’ and pre-
vent what will amount to a grave injustice to
our Nation’s consumers and small investors
should H.R. 1058 pass.

Mr. REED. Mr. Chairman, I believe legisla-
tion is needed to deter the meritless strike
suits that are siphoning resources away from
so many of our innovative bio-technology and
high-technology companies. I also strongly
support the sections of the bill dealing with
proportionate liability for defendants who did
not act knowingly. In fact, I have been a co-
sponsor of bills to correct these problems with
securities litigation that were introduced by the
gentleman from Louisiana [Mr. TAUZIN] in past
Congresses.

However, I am troubled by some of the ex-
traneous provisions that have been included in
the legislation before us today. I am particu-
larly concerned about the redefinition of the
recklessness standard. Initially, section
204(a)(4) of the bill would have allowed any
defendant to escape liability by asserting they
genuinely forgot or that disclosure did not
come to mind. Fortunately the drafters of this
provision realized this sentence created a
giant loophole for wrongdoers. Unfortunately,
instead of deleting this absurd provision, a
hastily drafted amendment was adopted that,
to my mind, confuses the issue even further.

There are other troubling provisions. For ex-
ample, the bill limits the plaintiff to only one
amended complaint: there were six amended
complaints in the suite against Charles
Keating. An amendment to exempt municipali-
ties from some of the bills restrictions was de-
feated. Municipalities are hardly the profes-
sional plaintiffs we are attempting to stop and
should not be barred from protecting their—
and the taxpayer’s—interests.

As Arther Levitt, the chairman of the Securi-
ties Exchange Commission, has said, ‘‘Our
markets are the best in the world, partly be-
cause our securities laws are the best in the
world. We tamper with the securities regula-
tion system at our peril.’’

If this bill comes back from the Senate in a
more reasonable form, I intend to support it.
But I cannot support it as it now stands. Re-
sponsible legislation is needed to stop frivo-
lous lawsuits. But we should not hinder our
ability to police future calamities like the sav-
ings and loan frauds, the Orange County
bankruptcy, and an increasing number of de-
rivatives scandals.

Mr. BAKER of California. Mr. Chairman, I
rise today to express my support for H.R.
1058, the Securities Litigation Reform Act.

As a member of the leader’s task force on
legal reform, I am particularly pleased that we
are passing the second of three major legal
reform bills in this the first 100 days of the
Contract With America.

The Securities Litigation Reform Act will limit
the practice of frivolous strike suits against
companies merely because their stock prices
experience sudden fluctuations.

Under current law, we have witnessed the
emergence of a cottage industry of attorneys

who prey upon companies with volatile stock
prices. To correct the problem of professional
plaintiffs, H.R. 1058 restricts these unlucky in-
vestors from filing more than five class action
suits within a 3-year period.

Additionally, the bill imposes loser-pays
sanctions where the court determines that the
position of the losing party was not substan-
tially justified. In such cases, the loser is re-
sponsible for paying all court and legal fees.
This provides a disincentive for litigants to flip-
pantly file suits without merit.

Finally, H.R. 1058 creates a safe harbor
from frivolous lawsuits to protect companies
that publish market predictions. This forewarns
potential investors of risk inherent in investing.

In my home State of California, and the bay
area in particular, there are many small, high-
growth, high-technology firms which are vola-
tile by nature. These firms are often victimized
by frivolous securities litigation.

For the good of the bay area, the State of
California, and the entire United States, I am
proud that the House of Representatives is
passing this monumental legislation.

Mr. CARDIN. Mr. Chairman, there is no
question that the securities litigation system
can be improved. Too often, class actions are
filed which result in each investor receiving a
check for an insubstantial amount such as 50
cents while the attorney who filed the case
reaps inordinace fees.

Changes to our securities laws must en-
courage innovation and investment, while at
the same time deter white-collar crime and en-
sure the integrity of the financial markets. It
must target frivolous lawsuits and other prob-
lems in the litigation process without impairing
the ability of defrauded investors to sue.

While I support reasonable reforms, time
has demonstrated that taxpayers and honest
business people can suffer greatly from fraud
and improper behavior. Although I supported
final passage of H.R. 1058, there were some
provisions—were too extreme. I voted in favor
of the Securities Litigation Reform Act in order
to show support for reform and to push the
process forward. However, if the bill returns to
the House, in the same form as it is presently
drafted, I would find it difficult to support this
legislation.

My concerns regarding H.R. 1058 include:
Elimination of recklessness as a cause of ac-
tion in securities fraud cases, enhanced plead-
ing requirements which force plaintiffs to es-
tablish, before the discovery process occurs,
that the defendant acted with the intent to de-
ceive or defraud, requirement for class plaintiff
to post a bond covering the legal fees and ex-
penses of the defendants should the class
plaintiffs not prevail and severe limitation of
cases based on a fraud on the market.

Mr. Chairman, we must create reforms
which control outrageous securities litigation
without hurting investors. I am hopeful that a
good compromise bill can be reached in con-
ference with the Senate and that the House of
Representatives will have an opportunity to
vote on a bill that is reasonable but strong se-
curity litigation reform.

Mr. BILIRAKIS. Mr. Chairman, today we are
considering an important piece of legislation,
H.R. 1058, the Securities Litigation Reform
Act. This bill reforms Federal securities law to
stop the proliferation of strike lawsuits—suits
filed by class-action attorneys on behalf of
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shareholders whose stock investments have
failed to live up to their expectations.

Prior to the full Commerce Committee mark-
up, I received numerous phone calls from con-
stituents who were concerned that the Securi-
ties Litigation Reform Act would limit the ability
of stockholders to sue if they are the victims
of fraud. Normally, constituent communication
is one of the most important sources of infor-
mation that I rely upon to represent my district.
However, in this particular case, I am not sure
that the phone calls I received truly represent
the views of my constituents.

Whenever Congress debates a controversial
issue, all of my congressional offices are inun-
dated with phone calls from concerned con-
stituents. However, my district offices did not
receive one phone call on this bill.

In fact, many of the calls my Washington of-
fice received were not even generated directly
from individuals in my district. Rather, groups
opposed to this legislation called my constitu-
ents and transferred their calls to Washington.
These organizations instructed my constitu-
ents to say they were opposed to securities
litigation reform. In many instances, my con-
stituents were given very little information re-
garding this important legislation.

I find this practice abhorrent and misleading,
Under the circumstances, I find it hard to be-
lieve that my constituents were presented with
all of the facts regarding this legislation.

Over the last 5 years, the number of securi-
ties fraud suits has tripled. One of every eight
companies traded on the New York Stock Ex-
change has been hit with a strike suit, and the
most frequent targets of strike suits are small,
fast-growing companies. In many instances,
lawsuits are filed just hours after the news of
a stock price decline with no evidence of
wrongdoing.

Opponents of H.R. 1058 argue that inves-
tors will be hurt by the reforms included in this
legislation. However, current law hurts victims
of real fraud in several key ways.

First, individual shareholders who are part of
the class action do not reap anywhere near
the full amount of damages that are claimed in
the suit. A study by the National Economic re-
search Associates showed that the average
investor recovers only seven cents for every
dollar lost in the market, prior to the award of
attorney’s fees.

Second, current law encourages lawyers to
file as many suits as possible and to settle
them quickly, regardless of their merit. The
sheer cost of going to trial is enough to com-
pel most companies to settle out of court,
even if they have done nothing wrong. Ap-
proximately 90 percent of companies sued
eventually decide to settle.

In many cases, the plaintiffs would be better
off going to trial but the cases are settled be-
cause a settlement guarantees a significant at-
torney’s fee and eliminates any risk of failure
to recoup funds already invested in the case.

To correct these shortcomings, H.R. 1058
creates plaintiff steering committees that are
appointed by the court to make sure that class
action lawyers act in the best interests of their
clients.

This legislation will also make it easier for
plaintiffs to understand a settlement agree-
ment reached on their behalf. H.R. 1058 re-
quires that class action plaintiffs receive a sim-
ple, easy-to-understand summary of the pro-
posed settlement terms, including the full
amount of attorney’s fees and costs.

The present system shortchanges victims of
real fraud because even successful plaintiffs
must pay their own attorney’s fees out of their
judgment, thus ensuring that victims of fraud
do not recover all they are owed. In some
cases, victims of fraud must pay as much as
one-third of the compensation they receive to
their own lawyers.

H.R. 1058 allows prevailing parties to re-
cover their attorney’s fees from the losing
side, ensuring that victims of fraud recover ev-
erything they are entitled to receive.

Under H.R. 1058, the court may impose at-
torney’s fees only when a party pursues a
case that lacks substantial justification and im-
posing the fees on the loser would not be un-
just. The court also has the discretion to re-
quire all or part of the winner’s fees to be paid
by the loser’s attorney rather than the losing
parties themselves.

The bottom line is that strike lawsuits hurt
investors by diminishing the value of their
holdings. Investors lose when the stock price
declines because of litigation, and they lose
again when the company has to deplete its
assets for defense fees and settlement costs.

Moreover, strike suits harm the economy.
Instead of spending money on research and
development, hiring more employees or reduc-
ing the cost of their products, companies end
up spending a great deal of money on strike
suit insurance and legal fees.

Mr. Chairman, I urge my colleagues to sup-
port H.R. 1058. I believe this is an important
piece of legislation which will benefit both
companies and investors.

Mr. DELAY. Mr. Chairman, today we con-
sider legislation to end widespread abuses in
our legal system—to end a litigation tax on
many of the most productive companies in
America.

The securities litigation reform bill before us
today—H.R. 1058—will restore common sense
to the Federal securities laws. When Congress
wrote these statutes 60 years ago, the private
right of action that H.R. 1058 addresses was
not even contemplated. But 60 years of judge-
made law have created a system that Con-
gress never anticipated and that no one can
defend. Today, the Federal securities laws are
compensating defrauded investors little, but
are making plaintiffs’ lawyers rich.

The consensus for reform is overwhelm-
ing—SEC Chairman Arthur Levitt, pension
fund managers from some of our largest cities
and States, investor representatives, issuers,
auditors, academics, business leaders, entre-
preneurs, Democrats and Republicans—all
agree that meaningful reform is necessary.
And this is the legislation to do it.

Mr. Chairman, H.R. 1058 is a good bill that
will protect jobs and stimulate economic
growth—particularly for high-tech companies
that are frequently the targets of these securi-
ties strike suits. It will end the legal extortion
practiced today against many of America’s
most promising companies. It will free-up re-
sources for investment in R&D, business ex-
pansion and job creation—rather than in law-
yers and litigation expenses.

H.R. 1058 is a compromise bill that has
been amended since its introduction to ad-
dress many of the concerns expressed by our
friends on the other side of the aisle.

And it is a bipartisan bill that includes
among its original cosponsors my good friend
from Louisiana and enjoys the support of

many of my colleagues from the Democratic
Party.

Mr. Chairman, Congress has avoided its re-
sponsibility to fix the securities litigation sys-
tem for 60 years. But today we have the op-
portunity to act. Today we have the oppor-
tunity to restore the Federal securities laws to
their intended purpose—to protect investors
and keep America’s securities markets the
safest and most liquid in the world.

I urge my colleagues to pass H.R. 1058 and
put an end to abusive securities litigation.

Mr. BILBRAY. Mr. Chairman, a core compo-
nent of the American Dream is that hard work,
creativity, and innovation is encouraged, and
more often than not, rewarded with success.
Unfortunately, for a vast number of small, fast-
growing high-technology and biotech compa-
nies in southern California, the Silicon Valley,
and elsewhere around the country, this dream
has turned into a nightmare. A small fraternity
of attorneys have discovered that exploitation
of loopholes in our existing securities laws can
be extremely lucrative, and they have elevated
the cunning application of meritless class ac-
tion lawsuits to an art form.

Class action lawsuits, or strike suits, have
had a devastating effect on biotech and high-
technology firms, whose traits—volatile stock
prices, rapid product development, and con-
stantly evolving technology—make them an
easy target for strike suits. If a company’s
stock shifts abruptly in one direction or an-
other, or quarterly earnings are less than pro-
jected, it is likely to be targeted by a strike suit
filed by plaintiffs’ attorneys alleging fraud.
Often, these suits are filed within hours of the
stock fluctuation.

These suits have the effect of draining mas-
sive amounts of time and money from some of
America’s most competitive industries. A per-
verse result of these situations is that once hit
with a strike suit, for many small companies it
is cheaper to settle out of court—despite their
innocence—in order to avoid a prolonged and
costly court process. This amounts to legal-
ized blackmail, and makes a mockery of that
quaint concept of innocent until proven guilty.

Far from benefiting investors—on whose be-
half these suits are ostensibly filed—these set-
tlements typically recover only pennies on the
dollar for investors, while the attorneys who
brought the suit recover an average of 30 per-
cent from large pretrial settlements. Investors
are also penalized in the long run, as another
side effect of strike suits is to reduce the in-
centive for voluntary disclosure of forward-
looking information by a given company.

From my district in San Diego, up the State
to the bay area, and elsewhere across the
United States, these predatory strike suits
have hamstrung some of our most competitive
and growth-oriented industries, with predict-
able results. If a company is fortunate enough
not to have to downsize or lay off employees,
it is often forced to divert its resources from
R&D, or product improvement.

In many instances, these companies are re-
searching cures for such diseases as Alz-
heimers’, AIDS, or breast cancer, or are devel-
oping medical implant devices which can help
prolong or improve the quality of life for the ill
and the elderly. If such research is discour-
aged, as it now is, and these products are
kept from the market, as many have been,
who is actually benefiting? Certainly not the lit-
tle guys whom the strike suit attorneys claim
to represent. A cursory review of the average
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fees garnered by strike suit attorneys indicates
exactly whose interests are truly being
furthered.

The bottom line is that American people are
being taken for a ride under the current sys-
tem—here’s how:

First, new drugs and medical products that
American consumers need and want are being
priced out of reach, or kept from the market
altogether by meritless strike suits;

Second, American taxpayers are footing the
bill for the lengthy trial and appeal processes
forced by these meritless strike suits; and

Third, America’s competitive advantage in
high-technology and biotechnology markets is
being crippled by meritless strike suits, which
adversely affect local and regional economies
through lost jobs and business opportunities,
in addition to hamstringing our ability to com-
pete in the international markets.

H.R. 1058 will address these abuses, mak-
ing rational, substantive, and fair changes in
our system. It will benefit our economy, our
competitiveness, and most importantly, the
American people. Mr. Chairman, I urge my
colleagues to rise in strong support of the Se-
curities Litigation Reform Act; it’s been a long
time coming.

Mr. GANSKE. Mr. Chairman, I rise today in
strong support of H.R. 1058. We must end the
abuse that is eroding our legal system.

As so poignantly stated by SEC Chairman
Arthur Levitt:

Private actions are intended to com-
pensate defrauded investors and deter securi-
ties violations. If the current systems fails
to distinguish between strong and weak
cases, it serves neither purpose effectively.

I couldn’t agree more. Unfortunately, this is
precisely what we are left with today—an inef-
fective system.

The changes mandated by the Securities
Litigation Reform Act currently before the
House help restore responsibility and respect-
ability to our court system.

First, the provision that imposes the loser-
pays rules when the court determines the po-
sition of the losing party was not substantially
justified. This prevents the consummate race
to the courthouse. Plaintiffs with have to weigh
the merits of their case before filing suit.

Opponents claim this will have a chilling ef-
fect on a plaintiff’s right to sue. This simply is
not the case. The modified loser-pays provi-
sion will only result in fee shifting in cases
which should not have been brought in the
first place. The only thing chilled by this provi-
sion will be meritless suits, which I believe de-
serve to be put in the deep freeze.

Second, as for the definition of reckless-
ness, the current law is vague and uncertain.
Parties may engage in nearly identical con-
duct, yet courts will reach completely different
results. The vagueness and uncertainty of the
current standard has led to a great deal of in-
consistency, confusion and unfairness in our
judicial system. I think all of us would agree
that by creating consistency, we increase fair-
ness and decrease the possibility of injustice
in our legal system.

In general, strike suits under current law do
more harm than good. Reform is needed for
two main reasons. No. 1, proper plaintiffs must
have a place to redress valid grievances in a
system ensuring fraud victims recover their
losses and not merely the estimated pennies
on the dollar.

Number two, the securities industry must be
allowed to get back to its intended functions.
We must help foster a market that allows the
industry to do its job and not spend all of its
time defending meritless strike suits.

H.R. 1058 accomplishes both of these
goals. I urge my colleagues to support this
legislation which protects both the securities
industry and individual investors.

The CHAIRMAN. Under the rule, the
Committee rises.

Accordingly, the Committee rose;
and the Speaker pro tempore (Mr.
MCINNIS) having assumed the chair,
Mr. COMBEST, Chairman of the Com-
mittee of the Whole House on the State
of the Union, reported that that Com-
mittee, having had under consideration
the bill (H.R. 1058) to reform Federal
securities litigation, and for other pur-
poses, he reported the bill back to the
House with sundry amendments adopt-
ed by the Committee of the Whole.

b 1830

The SPEAKER pro tempore (Mr.
MCINNIS). Under rule the previous ques-
tion is ordered.

Is a separate vote demand had on any
amendment? If not, the Chair will put
them en gros.

The amendments were agreed to.
The SPEAKER pro tempore. The

question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
and read a third time, and was read the
third time.
MOTION TO RECOMMIT OFFERED BY MR. MARKEY

Mr. MARKEY. Mr. Speaker, I offer a
motion to recommit.

The SPEAKER pro tempore. Is the
gentleman from Massachusetts opposed
to the bill?

Mr. MARKEY. I am opposed to the
bill in its present form, Mr. Speaker.

The SPEAKER pro tempore. The
Clerk will report the motion to recom-
mit.

The Clerk read as follows:
Mr. Markey moves to recommit the bill,

H.R. 1058, to the Committee on Commerce
with instructions that the committee report
the bill back to the House forthwith, with
the following amendments:

Page 7, beginning on line 19, strike sub-
section (c) through page 11, line 8, and insert
the following:

‘‘(c) AWARD OF FEES AND EXPENSES.—
‘‘(1) AUTHORITY TO AWARD FEES AND EX-

PENSES.—If the court in any private action
arising under this title enters a final judg-
ment against a party litigant on the basis of
a default, a motion to dismiss, motion for
summary judgment, or a trial on the merits,
the court shall, upon motion by the prevail-
ing party, determine whether—

‘‘(A) the compliant or motion is being pre-
sented for any improper purpose, such as to
harass or to cause unnecessary delay or
needless increase in the cost of litigation;

‘‘(B) the claims, defenses, and other legal
contentions in the complaint or motion,
taken as a whole, are unwarranted by exist-
ing law of by a nonfrivolous argument for
the extension, modification, or reversal of
existing law or the establishment of new law;

‘‘(C) the allegations and other factual con-
tentions in the complaint or motion, taken
as a whole, lack any evidentiary support or
would be likely to lack any evidentiary sup-

port after a reasonable opportunity for fur-
ther investigation or discovery; or

‘‘(D) the denials of factual contentions are
unwarranted on the evidence or are not rea-
sonably based on a lack of information or be-
lief.

‘‘(2) AWARD TO PREVAILING PARTY.—If the
court determines that the losing party has
violated any subparagraph (1), the court
shall award the prevailing party reasonable
fees and other expenses incurred by that
party. The determination of whether the los-
ing party violated any such subparagraph
shall be made on the basis of the record in
the civil action for which fees and other ex-
penses are sought.

‘‘(3) APPLICATION FOR FEES.—A party seek-
ing an award of fees and other expenses
shall, within 30 days of a final, non appeal-
able judgment in the action submit to the
court an application for fees and other ex-
penses that verifies that the party is entitled
to such an award under paragraph (1) and the
amount sought, including an itemized state-
ment from any attorney or expert witness
representing or appearing on behalf of the
party stating the actual time expended and
the rate at which fees and other expenses are
computed.

‘‘(4) SANCTIONS AGAINST ATTORNEY.—The
court——

‘‘(A) shall award the fees and expenses
against the attorney for the losing party un-
less the court determines that the losing
party was principally responsible for the ac-
tions described in subparagraph (A), (B), (C),
or (D) of paragraph (1); and

‘‘(B) may, in its discretion, reduce the
amount to be awarded pursuant to this sec-
tion, or deny an award, to the extent that
the prevailing party during the course of the
proceedings engaged in conduct that unduly
and unreasonably protracted the final reso-
lution of the matter in controversy.

‘‘(5) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to limit or
impair the discretion of the court to award
costs pursuant to other provisions of law.

‘‘(6) DEFINITIONS.—For purpose of this sub-
section, the term ‘fees and other expenses’
includes the reasonable expenses of expert
witnesses, the reasonable cost of any study,
analysis, report, test, or project which is
found by the court to be necessary for the
preparation of the party’s case, and reason-
able attorney fees and expenses. The amount
of fees awarded under this section shall be
based upon prevailing market rates for the
kind and quality of services furnished.

Page 28, line 12, insert before the period
the following: ‘‘, except that this Act and the
amendments made by this Act shall not
apply to any action commenced by any State
or local government, or any agency or in-
strumentality of any State or local govern-
ment, before the date which is 3 years after
such date of enactment.’’.

Mr. MARKEY (during the reading).
Mr. Speaker, I ask unanimous consent
that the motion to recommit be consid-
ered as read and printed in the RECORD.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Massachusetts?

There was no objection.
The SPEAKER pro tempore. The gen-

tleman from Massachusetts [Mr. MAR-
KEY] is recognized for 5 minutes.

Mr. MARKEY. Mr. Speaker, this re-
committal motion contains two of the
worst elements of the legislation which
is pending before the House right now
and seeks to correct those two portions
of the legislation.
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The first part of the recommittal mo-

tion deals with the issue of the English
rule versus the American rule. That is
the question of whether or not a plain-
tiff, when they file a case and lose,
should be subject to having to pay the
legal bills of the prevailing side.

The English rule is completely out-
side the traditions of American juris-
prudence. What we seek to do in the re-
committal motion is to insure that
there is a correction made that does
not in fact impose upon plaintiffs who
happen to lose cases which they have
brought against large financial or in-
dustrial institutions in this country
the responsibility of shouldering the
legal bills of those financial or indus-
trial firms.

The Manton amendment, which we
just considered, dealt with this issue
extensively in debate. We are sure all
the Members understand this issue. We
debated a similar form of this ‘‘loser
pays’’ proposal all day yesterday on
the floor of this House.

The second part of the recommittal
motion deals with the Dingell amend-
ment, which was made unsuccessfully
earlier this evening. The Dingell
amendment seeks to deal with the re-
ality that no municipality, no mayor,
no city council in this country has ever
been charged with bringing a frivolous
action in a case where they believe
that the municipality has been de-
frauded.

As a result, the Dingell amendment
sought to insure that there is a 3-year
period in which the onerous burdens of
this legislation are not imposed upon a
municipality, that those municipali-
ties can still bring actions up to 3
years based upon financial irregular-
ities. So the heart of the Dingell
amendment was that any State govern-
ment, any municipality, any county in
the United States can sue under exist-
ing law without the much higher bur-
den which is imposed by the bill which
is now pending before the House.

This measure insures that those
mayors, those Governors, those city
councilmen, those county commis-
sioners who have never had a single
charge levied against them that they
ever brought a frivolous case, can con-
tinue to bring actions under the exist-
ing law. So, if the case exists where the
derivatives, where fraudulent financial
instruments have in fact been sold to
municipalities, to State governments,
to county governments, that they in
fact are able to continue to bring law-
suits under the existing standard which
had served our country well for the last
60 years in this country in securities
fraud cases.

So this is a very simple case. The Na-
tional Association of Mayors support
the Dingell amendment and want the
language in the existing bill to be de-
leted. The National Association of Gov-
ernment Securities Officials want this
language to be deleted from the lan-
guage. The recommittal language
sends back to committee the portions
which deal with ‘‘loser pays.’’

This bill is a much harsher version of
the English rule than the ‘‘loser pays’’
rule that was voted on yesterday.
Under this bill, if the 3-part test of not
substantially justified, imposing fees
and expenses on the losing party or its
attorney would be just and the cost of
the fees to the prevailing party is bur-
densome or unjust, then the loser must
pay all of the attorney fees for the en-
tire case.

In contrast, yesterday’s bill just re-
quired the loser to pay that part of the
attorneys’ fees occurring after an offer
of settlement was made and rejected or
if the verdict was lower than the offer.
The Manton language, in contrast,
would require the losing party to pay
the winner’s fees if the case was frivo-
lous or brought in bad faith. This re-
sponds to exactly the concern that the
Republicans are complaining about.

If you are serious about wanting to
penalize the attorneys when they have
brought frivolous cases, then vote for
this motion.

If you want the investors who have
just lost their life savings to bet the
house and put up a bond at the begin-
ning of the case, then that would be in-
credibly intimidating. It would have a
chilling effect on the willingness of in-
vestors to sue.

The recommittal motion seeks to in-
sure that we do not establish insur-
mountable barriers to investors to be
able to sue large industrial and finan-
cial powers in this country and insures
the State, county, and municipal ele-
ments have the same laws they have
always been able to use in order to pro-
tect their rights in court.

I hope there is an affirmative vote by
this House to send this recommittal
motion successfully back to committee
so we can have an inclusion of these
matters.

Mr. FIELDS of Texas. Mr. Speaker, I
rise in opposition to the motion to re-
commit.

The SPEAKER pro tempore. The gen-
tleman from Texas [Mr. FIELDS] is rec-
ognized for 5 minutes.

Mr. FIELDS of Texas. Mr. Speaker, I
will try to be very brief.

Both portions of the motion to re-
commit we have already voted on. The
Dingell amendment, we do not want to
see a dual standard: one standard that
applies to municipalities and cities,
and another standard that applies to
everyone else.

In regard to the Manton amendment,
we do not want to see the ‘‘loser pays’’
provision weakened.

What we do want to see, Mr. Speaker,
is H.R. 1058 should not be changed as it
was brought to the House because it
revolutionizes the standard by which
disputes arising under the securities
laws are litigated.

This truly is a historic moment. This
legislation will introduce for the first
time the concept of proportional liabil-
ity into the Federal securities laws. A
defendant may be liable for joint and
several damages only if found to have
acted knowingly. Defendants found lia-

ble for recklessness will be held propor-
tionately liable. Arguably, this is the
most significant development in pri-
vate securities litigation in the 61
years since the Securities Act was
passed.

The bill also provides that the losing
party, his attorney, or both, will pay
the prevailing party’s legal fees if the
court enters a final judgment against
them. The court has the discretion not
to award fees if the losing party estab-
lishes that its position was substan-
tially justified. The court will require
the attorney, class, or both to post se-
curity for costs to insure that funds are
available to pay the legal fees if they
are awarded.

The Manton amendment would strike
this out.

Mr. Speaker, I know the hour is late,
and I will stop at this particular mo-
ment other than to say this is an his-
toric moment for those who believe
that we need commonsense legal re-
form.

Mr. Speaker, what I would like to do,
for a moment, is to yield to the gen-
tleman from Louisiana [Mr. TAUZIN],
who has played such an important role
not only in this Congress but in pre-
vious Congresses in moving a very im-
portant piece of legislation.

Mr. Speaker, I yield to the gentleman
from Louisiana.

Mr. TAUZIN. I thank my friend for
yielding. I will be brief. I do ask him to
yield just to say a word thanks, a word
of thanks not only to the chairman,
who has been extraordinarily coopera-
tive, the gentleman from California
[Mr. COX], and others who have worked
with us to moderate this bill, but also,
more importantly, to Members of this
body who are original cosponsors of
this effort 4 years ago and have re-
mained faithful to this effort to bring
this bill to a conclusion. Members like
Mr. PARKER, like Mr. HALL, Mr. MONT-
GOMERY, Mr. SHAW, Mr. MORAN, Mem-
bers like Mr. RUSH, Mr. TOWNS, and Mr.
BROWN, who have helped bring us to
this point. I think we are about to pass
a good bill. Defeat this motion to re-
commit, and we can pass this very his-
toric bill.

I want to again thank all of those
who persevered for 4 years to bring us
to this point.

Mr. FIELDS of Texas. In closing, Mr.
Speaker, I just want to thank the gen-
tleman from Oregon [Mr. WYDEN] for
his improving amendment regarding
accounting reform. Also, Mr. MINETA
for his amendment regarding safe har-
bor.

Mr. Speaker, with that, I urge my
colleagues to vote down this motion to
recommit and then vote for passage.

The SPEAKER pro tempore. Without
objection, the previous question is or-
dered on the motion to recommit.

There was no objection.
The SPEAKER pro tempore. The

question is on the motion to recommit.
The question was taken, and the

Speaker pro tempore announced that
the noes appeared to have it.
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RECORDED VOTE

Mr. MARKEY. Mr. Speaker, I demand
a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were—ayes 172, noes 251,
answered ‘‘present’’ 1, not voting 10, as
follows:

[Roll No 215]

AYES—172

Abercrombie
Ackerman
Andrews
Baldacci
Barrett (WI)
Becerra
Beilenson
Bentsen
Berman
Bevill
Bishop
Bonior
Borski
Boucher
Browder
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Cardin
Chapman
Clay
Clayton
Clement
Clyburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Costello
Coyne
Cramer
de la Garza
DeFazio
DeLauro
Dellums
Deutsch
Dicks
Dingell
Dixon
Doggett
Dooley
Doyle
Duncan
Durbin
Edwards
Engel
Eshoo
Evans
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford
Frank (MA)
Frost

Furse
Gejdenson
Gephardt
Gonzalez
Gordon
Green
Gutierrez
Hall (OH)
Hall (TX)
Hamilton
Hastings (FL)
Hilliard
Hinchey
Holden
Hoyer
Jackson-Lee
Jacobs
Jefferson
Johnson (SD)
Johnson, E. B.
Kanjorski
Kaptur
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee
King
Kleczka
Klink
LaFalce
Lantos
Laughlin
Levin
Lewis (GA)
Lincoln
Lipinski
Lofgren
Luther
Maloney
Manton
Markey
Martinez
Mascara
Matsui
McCarthy
McDermott
McHale
McNulty
Meehan
Menendez
Mfume
Miller (CA)
Mineta
Mink
Moakley
Mollohan
Moran
Murtha

Nadler
Oberstar
Obey
Olver
Ortiz
Owens
Pallone
Pastor
Payne (NJ)
Pelosi
Peterson (FL)
Pomeroy
Poshard
Rahall
Reed
Reynolds
Rivers
Roemer
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Spratt
Stark
Stokes
Studds
Stupak
Tanner
Taylor (MS)
Tejeda
Thompson
Thornton
Thurman
Torres
Torricelli
Towns
Traficant
Tucker
Vento
Visclosky
Volkmer
Waters
Watt (NC)
Waxman
Williams
Wise
Woolsey
Wyden
Wynn
Yates

NOES—251

Allard
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Ballenger
Barcia
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bereuter
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brewster
Brownback
Bryant (TN)

Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chenoweth
Christensen
Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cooley
Cox
Crane
Crapo
Cremeans

Cubin
Cunningham
Danner
Davis
Deal
DeLay
Diaz-Balart
Dickey
Doolittle
Dornan
Dreier
Dunn
Ehlers
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Farr
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler

Fox
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Hefner
Heineman
Herger
Hilleary
Hobson
Hoekstra
Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde
Inglis
Istook
Johnson (CT)
Johnson, Sam
Jones
Kasich
Kelly
Kim
Kingston
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Lazio
Leach

Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Livingston
LoBiondo
Longley
Lucas
Manzullo
Martini
McCollum
McCrery
McHugh
McInnis
McIntosh
McKeon
Metcalf
Meyers
Mica
Miller (FL)
Minge
Molinari
Montgomery
Moorhead
Morella
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Richardson
Riggs
Roberts
Rogers
Rohrabacher
Ros-Lehtinen
Rose
Roth

Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Skelton
Slaughter
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate
Tauzin
Taylor (NC)
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Ward
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf
Young (AK)
Young (FL)
Zeliff
Zimmer

ANSWERED ‘‘PRESENT’’—1

Lowey

NOT VOTING—10

Bilbray
Gibbons
Hoke
Johnston

McDade
McKinney
Meek
Neal

Rangel
Velázquez

b 1901

Ms. ESHOO and Mr. EDWARDS
changed their vote from ‘‘no’’ to ‘‘aye.’’

So the motion to recommit was re-
jected.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

The SPEAKER. The question is on
the passage of the bill.

The question was taken; and the
Speaker announced that the ayes ap-
peared to have it.

RECORDED VOTE

Mr. MARKEY. Mr. Speaker, I demand
a recorded vote.

A recorded vote was ordered.
The SPEAKER. This is a 5-minute

vote.
The vote was taken by electronic de-

vice, and there were—ayes 325, noes 99,
answered ‘‘present’’ 1, not voting 10, as
follows:

[Roll No. 216]

AYES—325

Ackerman
Allard
Andrews
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Baldacci
Ballenger
Barcia
Barr
Barrett (NE)
Barrett (WI)
Bartlett
Barton
Bass
Bateman
Bentsen
Bereuter
Bevill
Bilirakis
Bishop
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brewster
Browder
Brown (OH)
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Cardin
Castle
Chabot
Chambliss
Chapman
Chenoweth
Christensen
Chrysler
Clement
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cooley
Cox
Cramer
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis
de la Garza
Deal
DeLauro
DeLay
Deutsch
Diaz-Balart
Dooley
Doolittle
Dornan
Doyle
Dreier
Duncan
Dunn
Edwards
Ehlers
Ehrlich
Emerson
English
Ensign
Eshoo
Everett
Ewing
Farr
Fawell
Fazio
Fields (LA)
Fields (TX)

Flanagan
Foley
Forbes
Fowler
Fox
Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Frost
Funderburk
Furse
Gallegly
Ganske
Gejdenson
Gekas
Geren
Gilchrest
Gillmor
Gilman
Gingrich
Goodlatte
Goodling
Gordon
Goss
Graham
Green
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hamilton
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Hefner
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Houghton
Hoyer
Hunter
Hutchinson
Hyde
Inglis
Istook
Jackson-Lee
Johnson (CT)
Johnson, E. B.
Johnson, Sam
Jones
Kasich
Kelly
Kennedy (RI)
Kennelly
Kim
King
Kingston
Kleczka
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Lipinski
Livingston
LoBiondo
Lofgren
Longley
Lucas
Maloney
Manzullo
Martini
McCarthy

McCollum
McCrery
McHale
McHugh
McInnis
McIntosh
McKeon
McNulty
Meehan
Menendez
Metcalf
Meyers
Mica
Miller (FL)
Mineta
Minge
Molinari
Montgomery
Moran
Morella
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Oberstar
Olver
Ortiz
Orton
Oxley
Packard
Pallone
Parker
Paxon
Payne (VA)
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Richardson
Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Rose
Roth
Roukema
Royce
Rush
Sabo
Salmon
Sanford
Sawyer
Saxton
Scarborough
Schaefer
Schiff
Schroeder
Schumer
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skaggs
Skeen
Skelton
Slaughter
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Spratt
Stearns
Stenholm
Stockman
Stump
Talent
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Tanner
Tate
Tauzin
Taylor (NC)
Tejeda
Thomas
Thornberry
Thornton
Tiahrt
Torkildsen
Torricelli
Towns
Traficant

Upton
Vento
Visclosky
Volkmer
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Ward
Watts (OK)
Weldon (FL)
Weldon (PA)

Weller
White
Whitfield
Wicker
Wilson
Wolf
Wyden
Young (AK)
Young (FL)
Zeliff
Zimmer

NOES—99

Abercrombie
Becerra
Beilenson
Berman
Bonior
Borski
Boucher
Brown (CA)
Brown (FL)
Bryant (TX)
Clay
Clayton
Clyburn
Collins (IL)
Collins (MI)
Conyers
Costello
Coyne
DeFazio
Dellums
Dicks
Dingell
Dixon
Doggett
Durbin
Engel
Evans
Fattah
Filner
Flake
Foglietta
Ford
Gephardt

Gonzalez
Gutierrez
Hall (OH)
Hastings (FL)
Hilliard
Hinchey
Jacobs
Jefferson
Johnson (SD)
Johnston
Kanjorski
Kaptur
Kennedy (MA)
Kildee
Klink
LaFalce
Lantos
Levin
Lewis (GA)
Luther
Manton
Markey
Martinez
Mascara
Matsui
McDermott
Mfume
Miller (CA)
Mink
Moakley
Mollohan
Murtha
Nadler

Obey
Owens
Pastor
Payne (NJ)
Pelosi
Pomeroy
Poshard
Rahall
Reed
Reynolds
Rivers
Roybal-Allard
Sanders
Scott
Serrano
Stark
Stokes
Studds
Stupak
Taylor (MS)
Thompson
Thurman
Torres
Tucker
Velazquez
Waters
Watt (NC)
Waxman
Williams
Wise
Woolsey
Wynn
Yates

ANSWERED ‘‘PRESENT’’—1

Lowey

NOT VOTING—10

Bilbray
Coleman
Dickey
Gibbons

McDade
McKinney
Meek
Moorhead

Neal
Rangel

b 1911

Mr. TAYLOR of Mississippi changed
his vote from ‘‘aye’’ to ‘‘no.’’

Mr. MEEHAN changed his vote from
‘‘no’’ to ‘‘aye.’’

So the bill was passed.
The result of the vote was announced

as above recorded.
A motion to reconsider was laid on

the table.

f

AUTHORIZING THE CLERK TO
MAKE TECHNICAL AND CON-
FORMING CHANGES IN H.R. 1058,
SECURITIES LITIGATION RE-
FORM ACT

Mr. FIELDS of Texas. Mr. Speaker, I
ask unanimous consent that in the en-
grossment of the bill, the Clerk be au-
thorized to make technical corrections
and conforming changes to the bill.

The SPEAKER. Is there objection to
the request of the gentleman from
Texas?

There was no objection.

f

GENERAL LEAVE

Mr. FIELDS of Texas. Mr. Speaker, I
ask unanimous consent that all Mem-
bers may have 5 legislative days within

which to revise and extend their re-
marks, and include extraneous mate-
rial, on H.R. 1058, the bill just passed.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Texas?

There was no objection.
f

REMOVAL OF NAMES OF MEM-
BERS AS COSPONSORS OF H.R. 56

Mr. ARCHER. Mr. Speaker, I ask
unanimous consent that the following
Members be removed as cosponsors of
H.R. 56: Messrs. WELLER, FUNDERBURK,
MINGE, HOLDEN, CRAPO, KNOLLENBERG,
MCDADE, BRYANT of Tennessee, BASS,
and OXLEY, and Mrs. WALDHOLTZ.

The SPEAKER. Is there objection to
the request of the gentleman from
Texas?

There was no objection.
f

LEGISLATIVE PROGRAM

(Mr. SOLOMON asked and was given
permission to address the House for 1
minute.)

Mr. SOLOMON. Mr. Speaker, for the
benefit of the Members, the next order
of business is the rule and general de-
bate only on H.R. 956. This is an
agreed-to rule. We do not expect a vote
on it. Thereafter, we would go right to
general debate. The gentleman from
Missouri [Mr. VOLKMER] just shook my
hand and agreed to this, so I think we
can safely say there will be no further
votes tonight.

Mr. WISE. Mr. Speaker, if the gen-
tleman will yield so I can speak out of
turn for 1 minute, let me just say I do
not pretend to speak from great knowl-
edge, but I would advise members that
I have been informed that that assur-
ance may not be able to hold up as to
no votes. I just do not want Members
to leave here. That is not coming from
me.

Mr. SOLOMON. Mr. Speaker, I would
just point out that the rule that is
about to be debated provides for 2
hours of general debate. This is not a
rule dealing with the amendment proc-
ess. That rule will not come on the
floor until tomorrow. I wanted to make
that clarification.

Mr. WISE. Mr. Speaker, as the gen-
tleman is aware, any Member on either
side can call for a vote on even this
uncontested rule.
f

FURTHER LEGISLATIVE PROGRAM

(Mr. ARMEY asked and was given
permission to address the House for 1
minute.)

Mr. ARMEY. Mr. Speaker, I wish to
address the House for the purpose of
announcing a schedule change.

Mr. Speaker, last week I announced
that the House would be considering
term limit legislation on Monday and
Tuesday, March 13 and 14. After meet-
ing with the term limit supporters, we
have decided to move term limits to
the end of the month to maximize pub-
lic debate and to give our constituents

the opportunity to express their views
on this historic legislation.

Mr. Speaker, a byproduct of this
schedule change, one that I know Mem-
bers will be particularly interested in,
is that there will be no votes on next
Monday, the 13th.

Mr. Speaker, on Tuesday the House
will convene at 12:30 for morning hour.
Business will begin at 2 o’clock, and
there will be no votes before 5 o’clock
on Tuesday next.

f

PROVIDING FOR CONSIDERATION
OF H.R. 956, COMMON SENSE
LEGAL STANDARDS REFORM
ACT OF 1995

Mr. LINDER. Mr. Speaker, by direc-
tion of the Committee on Rules I call
up House Resolution 108 and ask for its
immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. RES. 108

Resolved, That at any time after the adop-
tion of this resolution the Speaker may, pur-
suant to clause 1(b) of rule XXIII, declare the
House resolved into the Committee of the
Whole House on the state of the Union for
consideration of the bill (H.R. 956) to estab-
lish legal standards and procedures for
produce liability litigation, and for other
purposes. The first reading of the bill shall
be dispensed with. General debate shall be
confined to the bill and shall not exceed two
hours equally divided among and controlled
by the chairmen and ranking minority mem-
bers of the Committee on the Judiciary and
the Committee on Commerce. After general
debate the Committee of the Whole shall rise
without motion. No further consideration of
the bill shall be in order except pursuant to
a subsequent order of the House.

b 1915

The SPEAKER pro tempore (Mr.
EWING). The gentleman from Georgia
[Mr. LINDER] is recognized for 1 hour.

Mr. LINDER. Mr. Speaker, for the
purpose of debate only, I yield the cus-
tomary 30 minutes to the gentleman
from Texas [Mr. FROST], pending which
I yield myself such time as I may
consume.

During consideration of this resolu-
tion, all time yielded is for the purpose
of debate only.

Mr. Speaker, House Resolution 108
provides for 2 hours of general debate
on H.R. 956, the Common Sense Legal
Standards Reform Act. Such time is to
be divided equally between the chair-
men and the ranking minority mem-
bers of the Judiciary and Commerce
committees, after which time the Com-
mittee will rise without motion.

Mr. Speaker, this is a rather simple
rule which will not require a great
amount of discussion. The House has
completed 3 days of dialog on the first
two components of legal reform, and
House Resolution 108 simply assures a
full discussion of H.R. 956.

This rule is designed to allow the
House to continue this week’s historic
discussion over how to restore sanity
to our Nation’s legal system. These
critical reforms will benefit virtually
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every phase of American life, and I be-
lieve that 2 hours of general debate
provides ample time to discuss these
reforms that will limit the devastating
legal costs on the U.S. economy and
the American work force.

The Committee on Rules had delayed
reporting the second component of this
rule until earlier this afternoon in
order to provide more time to consult
with the minority and the leadership.
It has been our intention to present the
minority with every opportunity to
offer and vote on amendments to the
principal sections of this bill, and the
Rules Committee wanted to guarantee
an additional day of discussions to pro-
vide Members on both sides of the aisle
with this opportunity.

The majority has supported, these
measures in the past, and I am pleased
that House Resolution 108 was reported
favorably from the Rules Committee
yesterday by voice vote. I urge my col-
leagues to support this rule, and I look
forward to a thoughtful and delibera-
tive debate on all of the significant is-
sues raised by this bill.

Mr. Speaker, I reserve the balance of
my time.

Mr. FROST. Mr. Speaker, I yield my-
self such time as I may consume.

Mr. Speaker, I will not oppose this
rule, but I must take this time to ex-
press my strong opposition to this so-
called reform of product liability. Mr.
Speaker, I am joined in my opposition
to this bill by a variety of groups in-
cluding, to name but a few, the
Consumer Federation of America, the
Consumers Union, the American Asso-
ciation of Retired Persons, the Na-
tional Conference of State Legislators,
and the YWCA.

Mr. Speaker, these groups oppose
this legislation because it is an assault
on American consumers—the very
American people the Contract With
America seeks to assist by getting gov-
ernment off their collective backs.
This bill does get something off some-
one’s back, but what the bill really
does is provide immunity to manufac-
turers and industry. The bill does it by
making it very difficult for injured
consumers to seek redress in the courts
and thereby insuring that dangerous
products remain on the market.

Mr. Speaker, this legislation will dis-
mantle 200 years of State common and
statutory law. This bill ignores the
fact that at least 45 States have under-
taken significant reform in response to
the perceived problems in local civil
justice systems. If we are to undertake
civil judicial reform, such reform
should complement, not undo, the ef-
forts of the States. This legislation
does not do that.

My Republican colleagues contend we
must pass this legislation because of an
explosion of product liability litiga-
tion. Mr. Speaker, there is absolutely
no evidence to support this claim. In
fact, Mr. Speaker, product liability
claims filed in Federal courts have ac-
tually declined by 36 percent between
1985 and 1991 and they represent only 4

percent of all tort filings in State
courts. The National Center for State
Courts reported last year that since
1990, the national total of State tort
filings has decreased by 2 percent. They
estimated that if this trend continues,
in the next 10 years State courts will
experience a decline of 10 percent in
State tort filings. This, Mr. Speaker, is
hardly an explosion. Quite the opposite
in fact.

My Republican colleagues contend
that this legislation is required be-
cause juries are making outrageous
and excessive punitive damage awards
that damage American business, both
large and small. My Republican col-
leagues contend that the only way to
protect business and insure its com-
petitiveness is to cap punitive damage
awards.

But the fact of the matter is, Mr.
Speaker, punitive damages are only
rarely awarded—39 States already do
not permit them or severely limit their
size. These limits have been imposed at
the State level in spite of the fact that
consumer products are responsible for
an estimated 29,000 deaths and 30 mil-
lion injuries each year. In fact, be-
tween 1965 and 1990, punitive damages
were awarded in only 353 product liabil-
ity cases, 91 of which were asbestos
cases. Three hundred and fifty-three in
25 years hardly add up to excessive
number of awards.

Mr. Speaker, the GAO has reported
that the size of damage are closely re-
lated to the severity of the injury and
the economic harm suffered by the vic-
tim. Is it excessive or outrageous to
award punitive damages in the case of
a severely burned 4-year-old when her
pajamas catch fire? Is it excessive or
outrageous to award punitive damages
when an oil tanker runs aground and
bespoils a large portion of the coastline
of Alaska? I think not.

Mr. Speaker, the Rules Committee
met earlier this evening to consider
amendments to this bill. The rec-
ommended rule severely restricts the
number and scope of those amendments
which will be debated on the floor. My
Republican colleagues have long com-
plained that the process in the House
was closed and did not permit open de-
bate on critical issues facing this Na-
tion. If this issue is so critically impor-
tant, the Rules Committee majority
should have seen fit to open the process
when we consider this legislation for
amendment tomorrow. I would hope
the American people deserve at least
that much.

I noted that the majority leader just
a few moments ago announced that we
are not going to have votes on Monday
and that we will not have votes on
Tuesday until 5. And yet we were told
in the Committee on Rules that we just
do not have enough time to consider all
these amendments that Members want
to offer. They cannot have it both
ways. They cannot cancel, effectively
cancel 2 days of votes and then tell the
Members that we do not have enough
time to vote. There are a number of

speakers on my side who wish to be
heard on this matter.

Mr. Speaker, I reserve the balance of
my time.

Mr. LINDER. Mr. Speaker, I yield
such time as he may consume to the
gentleman from New York [Mr. SOLO-
MON], chairman of the committee.

Mr. SOLOMON. Mr. Speaker, I thank
the gentleman from Georgia for yield-
ing me the time.

Mr. Speaker, I rise in strong support
of this rule for H.R. 956, the Common
Sense Legal Standards Reform Act of
1995. The rule provides 2 hours of gen-
eral debate equally divided between the
chairman and ranking members of the
Committee on the Judiciary and the
Committee on Commerce.

This is part 1 of a two-part rule
which will provide Members adequate
time to debate the principles associ-
ated with product liability reform as
well as a large number of both Demo-
crat and Republican amendments to
this bill.

Recognizing the merits of this rule,
the Rules Committee favorably re-
ported this rule by a voice vote.

The rule will allow a fair and open
debate of the important issues associ-
ated with this bill.

Mr. Speaker, our legal system needs
reform. It has been reported that
Americans file a lawsuit every 14 sec-
onds in this country. This litigation
explosion has been most evident in the
area of products liability lawsuits.

Between 1973 and 1988, as courts lib-
eralized product liability laws, the
number of product liability cases in-
creased by 1,000 percent. The cost of
these suits has been estimated to be as
high as $80 billion a year—this is great-
er than the combined profits of Ameri-
ca’s 200 largest corporations.

The cost of these frivolous lawsuits is
devastating to America’s businesses,
consumers, and families. Today, our
excessive reliance today on a patch-
work quilt of conflicting State statutes
and common law relating to product
defects burdens interstate commerce,
discourages innovation, exacerbates li-
ability insurance costs, compromises
American competitiveness, and forces
Americans to pay higher prices.

H.R 956 will establish uniform Fed-
eral rules by which manufacturers and
consumers alike will be able to abide
as they engage in interstate commerce.
The commerce clause of the Constitu-
tion reserved this right for the Federal
Government and I believe it is time for
the Federal Government to correct this
area of our legal system. This bill must
be passed to prevent the further growth
of these burdens.

I urge my colleagues to support fair
rule and the bill.

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, I yield 2 minutes
to the gentlewoman from Illinois [Mrs.
COLLINS].

(Mrs. COLLINS of Illinois asked and
was given permission to revise and ex-
tend her remarks.)



CONGRESSIONAL RECORD — HOUSEH 2866 March 8, 1995
Mrs. COLLINS of Illinois. Mr. Speak-

er, I rise in opposition to this rule and
I do so for a number of reasons, first
and foremost of which is the fact that
H.R. 1075 is far from the commonsense
reform that it purports to be. While
this legislation is bolstered by a good
deal of Republican rhetoric it is sup-
ported by little empirical need.

My GOP colleagues insist there is an
explosion of product liability litigation
and punitive damage awards which is
negatively impacting American com-
petitiveness and stifling business
growth in this country. This is pure
bunk, Mr. Speaker.

Product liability cases represent less
than one-half of 1 percent of all civil
filings in the State courts. In addition,
a mere 355 awards for product liability
punitive damages have been given out
over the last 25 years, and those few
awards have served to not only hold ob-
viously negligent manufacturers ac-
countable but also increase consumer
safety. Ironically, there has been a 232
percent explosion commercial litiga-
tion between corporations over the
same time period which H.R. 1075
doesn’t even address.

Moreover, liability costs to American
industries represent less than 1 percent
of total operating costs and the fact re-
mains that all companies, both foreign
and domestic, are subject to the same
laws in each State as well as abroad.
What the current product liability sys-
tem has done is increase American in-
novation and our reputation for safe
and reliable products—something in
which we can take pride and must con-
tinue.

Mr. Speaker, H.R. 1075 represents an
absolute Federal power grab in an area
that has historically been the province
of the States. As a popular phrase in
my city of Chicago states, ‘‘Stick
around and the weather is bound to
change,’’ it seems a similar phrase
could be used to refer to the manner in
which my friends on the other side of
the aisle continue to legislate with re-
spect to State’s rights.

H.R. 1075 will not create uniformity
in product liability laws, as the Na-
tional Conference of State Legislatures
has testified. H.R. 1075 will not improve
the functioning of our civil justice sys-
tem. The only thing H.R. 1075 will do is
preempt those State laws that effec-
tively allow for injured consumers to
be properly compensated for the harm
caused them in favor of protections for
the GOP’s negligent, corporate, fat-cat
contributors. This sure is not common
sense to me or my constituents Mr.
Speaker.

Before my colleagues cast a vote on
this rule, I would ask them to consider
the following:

A recent national telephone survey
asked registered voters what they
want, and don’t want, as well as the
kinds of things they mean when they
think about common sense reforms.

Seventy-three percent said that the
regulation of the civil justice system is
just more of the same old big Govern-

ment solution from Washington. Sixty-
eight percent said the Federal Govern-
ment shouldn’t tamper with a justice
system that lets citizens hold wrong-
doers accountable, and 66 percent said
politicians shouldn’t tamper with a
system that holds large corporations
accountable to any individual.

Seventy-five percent of the respond-
ents believe that ‘‘The only way cor-
porations will stop making dangerous
products is if they know they can be
sued.’’

Eight out of 10 agree that ‘‘Corpora-
tions should be held accountable for
their actions when they injure someone
even if it is an accident.’’

Over 75 percent said that the current
system should either remain the way it
is, or be tilted more in favor of those
injured in accidents.

Sixty-six percent of all people, and 72
percent of women believe that the
‘‘award a jury gives to the accident vic-
tim should not depend on how much
the victim earns.’’

The survey also shows that there are
some common sense legal reforms that
people want. They include requiring
court records to be open and available
for reference rather than kept secret) a
change I support and hope to accom-
plish along with Representatives SCHU-
MER and DOGGETT should H.R. 1075 pro-
ceed forward.

This is kind of thing the public
thinks about when they hear the term
‘‘common sense legal reforms.’’ It is
pretty clear that what they don’t think
about are the unnecessary and draco-
nian provisions such as those embodied
in H.R. 1075.

I urge my colleagues to vote no on
this rule and support the innocent vic-
tims of corporate misconduct, not the
perpetrators of such activity.

b 1930

Mr. LINDER. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, there are corporate fat
cat contributors on both sides of this, I
suspect. The trial lawyers contributed
$2 million to the folks on the other
side.

Mr. Speaker, for purposes of debate
only I yield 5 minutes to the gentleman
from North Carolina [Mr. COBLE].

Mr. COBLE. Mr. Chairman, I thank
the gentleman for yielding time to me.

Mr. Speaker, much has been said
about the Contract With America. I
think it has served most Americans
well. I think most Americans are em-
bracing it warmly.

That is not to say that I endorse all
of the provisions of the contract. In
fact, I have some problems with the
bill that will be before us tomorrow. I
do intend, however, to vote in favor of
the rule now before us.

Mr. Speaker, as a member of the
Committee on the Judiciary, I voted in
favor to bring this bill to the full
House because this issue deserves to be
debated fully and openly in the House,
not in the insular environs of a com-
mittee. This bill, as we all know, has

been adeptly denied admittance to this
floor for years.

Many times in the House, Mr. Speak-
er, Members who have no interest in
legislation will indifferently reply ‘‘I
have no dog in that fight.’’ I have noth-
ing but dogs in this fight, friendly dogs
all: the insurance community, the busi-
ness community, the medical commu-
nity, the trial lawyers, and individual
constituents throughout my district;
this compounds the complexity of this
issue, parties with whom I enjoy har-
monious relationships, but who find
themselves at odds with each other on
this issue.

Mr. Speaker, I am troubled by what
we are proposing here, because it is my
belief that the law of torts and sur-
rounding issues thereto which usually
involve the insurance industry directly
or indirectly are more appropriately
addressed in the 50 State legislatures
and/or the 50 offices of State insurance
commissioners. I am not comfortable,
Mr. Speaker, extending the tentacles of
the Congress into an area that has tra-
ditionally been administered and regu-
lated at the State level.

I, too, am uneasy about the proposal
of capping the amount of damages. The
awarding of damages, in my opinion, is
best determined by the juries, the try-
ers of the fact in lawsuits. When we
begin tampering with damages, this in-
evitably constitutes an invasion of the
province of the jury. That province
should be invaded only very infre-
quently, and only under extremely rare
circumstances.

There are extreme examples of jury
awards that are applied in defense of
each side of this argument, Mr. Speak-
er, but extreme examples do not serve
as valid reasons for dramatic change,
nor for immediate reform.

Finally, during debate in the House
Committee on the Judiciary it was im-
plied that this issue pits rich against
poor. That was indeed unfortunate, be-
cause this is not opulence on the one
hand and poverty on the other. There
are wealthy, poor, and middle class
represented on each side of this very
emotionally charged issue.

Perhaps some adjustment, some fine-
tuning, if you will, is needed, but I fear
the steps proposed by the bill at hand
are giant steps when deliberate baby
steps might be more appropriate.

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, I yield 3 minutes
to the gentleman from Michigan [Mr.
CONYERS].

(Mr. CONYERS asked and was given
permission to revise and extend his re-
marks.)

Mr. CONYERS. Mr. Speaker, I begin
by commending the gentleman from
Texas [Mr. FROST] for a valiant effort
that nonetheless has produced the
most grievous rule that I have had to
work on in my career in the Congress.

On the matter of product liability,
not discussed in this Chamber for many
years, we now are presented with a
modified closed rule, 6 hours of debate,
15 amendments designated by name,
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limited by amount of time, none being
given over 40 minutes, none, and under
these circumstances it makes legislat-
ing almost a travesty. I want this body
to know that I have never felt so badly
about the way that we have been treat-
ed in the Committee on Rules, not just
this side, but the whole Congress, in
taking up this measure.

Mr. Speaker, right off the bat, we are
not going to be able to do much about
the preemption of State laws, because
we are putting caps on punitive dam-
ages on State laws.

In New Jersey, the damages, punitive
damages that are now available against
sexual predators will now be capped by
this law. In Minnesota, a victim in-
jured or killed by a driver under the in-
fluence of drugs or alcohol, the puni-
tive damages will be capped under this
law. In Illinois, punitive damages that
are available to any person who sells or
transfers an illegal drug to a child will
be capped under this law.

This is absolutely outrageous, that
we would be taking a few minutes to
quickly run through a bill in a contrac-
tual effort to keep within a time limit.

Mr. Speaker, I ask my friends on the
other side, and I have raised this a cou-
ple of times, if this is not friendly leg-
islation to big business, then we do not
know where we are and what we are
doing. If you need the Wall Street
Journal to help you out, here it is:
‘‘Big business is striking it rich in the
GOP contract.’’ I could say that, and I
do, but they said it.

Just in case Members want to pre-
tend that this is consumer-friendly or
friendly to working people, it is not. It
is an outrage.

Mr. LINDER. Mr. Speaker, for pur-
poses of debate only, I yield 3 minutes
to the gentleman from Ohio [Mr.
HOKE].

Mr. HOKE. Mr. Speaker, I rise in
strong support of this rule and in
strong support of the bill.

Mr. Speaker, this rule or this bill is
the kind of legislation that article 1,
section 8 of the Constitution cries out
for, the commerce clause, which says
that the United States Congress has
the power to regulate commerce be-
tween the States.

There is such a hodgepodge of legisla-
tion that exists in this country from
State to State with respect to product
liability legislation that we are in a
situation where we absolutely need, we
require, we must have a bill such as
this that will standardize the way that
product liability is dealt with in every
State.

The reason for that is that in fact ev-
erything that is manufactured in this
country is manufactured in a way that
it flows immediately in interstate com-
merce. There is clearly justification,
rationale, and frankly, the necessity of
dealing with this problem at a congres-
sional level for the entire Nation.

Mr. Speaker, this is a genuinely pro-
consumer bill. It may not be what the
trial lawyers want, it may be anti-trial
lawyer. Members may describe it that

way; I am not sure that I agree with
that, but it is clearly pro-consumer, be-
cause what it is saying is that we will
not allow a lottery to be thrown any
more to find out in what State or at
what situation a particularly persua-
sive, a particularly eloquent, a particu-
larly loquacious and compelling attor-
ney will be able to bring forward a
judgment that could never be brought
if it were a criminal situation, bringing
a fine against a particular defendant.

That is really one of the things that
is at stake here, is that we have to re-
member that when we are talking
about punitive damages, when we are
talking about the awarding of punitive
damages, we are talking about award-
ing damages in addition to economic
damages, in addition to noneconomic
damages. It is after the plaintiff, the
damaged person, the aggrieved party,
has actually been compensated, been
compensated for all of the economic
losses that they have incurred and all
of the noneconomic losses they have
incurred.

What this bill does is it says that pu-
nitive damages will be either a maxi-
mum of $250,000, or three times the eco-
nomic damages that have been in-
curred. The reason that that is impor-
tant is because we have something in
this country called a Criminal Code,
and the Criminal Code is designed to
punish people for their wrongdoings,
for their criminal acts.

If we have a sexual predator in New
Jersey violating criminal statutes,
then that is when the Criminal Code
should be used and that person should
be sanctioned, should be found guilty,
and should be thrown away, but that is
not the purpose of punitive damages.

Mr. FROST. Mr. Speaker, I yield my-
self 1 minute.

Mr. Speaker, people watching this de-
bate at home on television may wonder
what in the world is going on here. Let
me take just a moment to explain.

Mr. Speaker, under the procedure im-
posed by the majority for the consider-
ation of this bill, there are two rules,
one rule tonight providing for two
hours of general debate, and there will
be another rule tomorrow, proffering a
certain number of amendments, only
five hours and 40 minutes to deal with
all the amendments in the bill.

The second rule is so outrageous that
Members who want to be able to speak
against the bill must take time during
the consideration of the first bill, be-
cause of the fact that the majority has
so severely limited the opportunity to
offer amendments. That is why Mem-
bers are standing up and speaking on
the merits, on the outrageous provi-
sions of this bill, during consideration
of the first of these two rules.

Mr. Speaker, for purposes of debate
only, I yield 4 minutes to the gentle-
woman from Colorado [Mrs. SCHROE-
DER].

Mrs. SCHROEDER. Mr. Speaker, I
thank the gentleman for yielding time
to me.

Mr. Speaker, this whole process is ab-
solutely ridiculous. Let us talk about
what we are doing here. We are taking
the tradition of this country that has
been in effect since this country began,
and we are just throwing it up in the
air and starting all over. We are doing
it with one hearing, in which every-
body was allowed 5 minutes to question
witnesses, it was a huge panel of wit-
nesses, and now we are not allowed any
real amendments tomorrow.

There are all sorts of amendments,
but they have been filed way, way
down. I was not allowed to present
mine, and many others were not al-
lowed to present many of theirs. They
have put real strict time limits on it.

I think most people in this body have
no idea what they are doing. However,
before people at home say ‘‘Oh, there
they go again, they are all whining;
don’t the Democrats sound terrible,’’
let me tell the average American how
they are affected by this.

If you go into a drugstore and you go
to buy some drugs, you assume that
they have been looked at by the Food
and Drug Administration, and you as-
sume a certain safety level. You can
forget that, because last week we did
away with all that through risk assess-
ment and regulatory reform and all the
other stuff, because we wanted to light-
en up on the pharmaceuticals.

Then you say ‘‘Okay, as an Amer-
ican, if I did buy something and it did
not work, I can always hold the com-
pany accountable by suing them.’’
Guess what, now we are taking on the
other bookend tonight. That is what
we are going to be talking about the
next 2 days, taking away your right to
sue, severely limiting your right to
sue.

Therefore, the two things that Amer-
icans have relied upon, the little guy,
the little guy, to hold the big guy ac-
countable in this great system that we
have, so we did not have Bhopal, and so
we did not have those kinds of things,
have really been radically changed in
this contract. I am saying tonight
‘‘Wake up, America.’’

When you also look at what we are
doing with punitive damages and pre-
empting State laws, it is absolutely
amazing.

b 1945

The prior speaker, the gentleman
from Michigan [Mr. CONYERS], our lead-
er, was pointing out all the different
laws there are. We could go on and on
and on.

How about this one? Any agency that
recklessly or willfully makes a mis-
take while transferring electronic
funds.

You want to know how the average
American could be messed up by that
anymore? New Jersey would allow un-
limited punitive damages in that case
if you proved that they willfully did it.

‘‘Hey, wrong. We’re taking that away
from them.’’

These things are very clearly on
point.
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How about Virginia where somebody

can have unlimited punitive damages
or there are no caps right now if an
award is made available from a person
who is injured or killed if someone is
driving intoxicated? Someone like the
Exxon Valdez or someone driving a
train or a bus.

Under this, ‘‘No, we’re going to cap
it.’’

There are all sorts of issues in here
for women and for children. This is an-
other women-and-children-first bill, be-
cause noneconomic damages do not
count. That means that if you are a
parent that stays at home, you know
what your value is? Zero when it comes
to noneconomic value, because you did
not get a paycheck. If you are a child,
the same thing.

If it is about your reproductive or-
gans or if it is about a fetus, the
amendment I wanted to offer went to
those issues, because women have seen
over and over and over again the drug
industry play fast and lose with them,
whether we are talking about toxic
shock syndrome, whether we are talk-
ing about IUD’s, DES, or any number
of things.

To say to women that the value of
your reproductive organs are nothing
unless I guess you have a job as a sur-
rogate mother, then I suppose you
would have economic damages, but
that is not the average woman in
America and we are not even allowed
to present that amendment, the one
that I think was the family-friendly
amendment.

I hope people realize that we are not
yelling to yell. We are yelling because
we are throwing up hundreds of years
of tradition in this country and this is
the night where the little guys did not
have the money to put in the legisla-
tive machine so the legislative ma-
chine is getting ready to roll right over
them.

Mr. LINDER. Mr. Speaker, I yield
myself such time as I may consume.

In response to the gentlewoman’s
comment that we are taking away the
right to sue, only in Alice in Wonder-
land does that kind of language suffice.
It reminds me of the character in one
of those Alice-in-Wonderland stories
that said, ‘‘When I use a word, it means
exactly what I want it to mean.’’

Mrs. SCHROEDER. Mr. Speaker, will
the gentleman yield?

Mr. LINDER. I yield to the gentle-
woman from Colorado.

Mrs. SCHROEDER. What does the
gentleman mean, that I am Alice in
Wonderland?

Mr. LINDER. The language the gen-
tlewoman used, that this is taking
away the right to sue, has an Alice-in-
Wonderland quality about it.

The gentleman from Michigan who
says this is the most egregious rule he
has ever seen has a very short memory,
because less than a year ago on the as-
sault weapons ban, no amendments
were allowed from either side at any
time, a totally closed rule, an up-or-
down vote.

As a matter of fact, this is not a 6-
hour debate, this is a 12-hour debate.
We have taken out the time for voting
which your side has consistently asked
us to do in the Committee on Rules.
Six hours of actual debating on amend-
ments.

Let me just say that the gentleman
from Michigan was debating not this
rule. This rule is about 2 hours of gen-
eral debate. He was debating tomor-
row’s rule. Tomorrow’s rule, he was
speaking about with the time frames.
As a matter of fact, tomorrow’s rule
has eight amendments in order from
Democrats, six from Republicans and
one bipartisan. I think it was just
about March or May of last year when
we were given the choice of voting up
or down on the assault weapons ban
with no opportunities for amendments.
I think this is hardly more egregious
than that.

Mr. Speaker, for the purpose of de-
bate only, I yield 5 minutes to the gen-
tleman from North Carolina [Mr.
HEINEMAN].

Mr. HEINEMAN. I thank the gen-
tleman from Georgia for yielding me
the time.

Mr. Speaker, I stand in strong sup-
port of the rule and the bill itself.
Why? Because meaningful tort reform
is of great importance to all Ameri-
cans, not just big business as the trial
lawyers would have you believe. By
limiting runaway punitive damage
awards, we have the opportunity to
help a myriad of local groups, such as
the Little League, and the Boy Scouts,
the Girl Scouts, cities and town gov-
ernments, entrepreneurs, small busi-
ness, doctors and nurses, and other pro-
viders of service.

Americans pay billions of dollars a
year in litigation and higher insurance
premiums resulting from product li-
ability and personal injury cases.
These litigation costs are prohibitive
and stifle necessary innovation and re-
search and development.

In a recent survey, 47 percent of U.S.
firms said they withdrew products from
the market for fear of litigation. Twen-
ty-five percent had discontinued some
form of research and development.
Fear of litigation, that is what it was,
a fear of litigation.

Frivolous litigation even threatens
Little League. The astronomical cost
of litigation and fear of being sued
scares away volunteer coaches, um-
pires, and even the families of kids.
Little League has seen its liability in-
surance skyrocket, up 1,000 percent
from $75 a league to $795 a league.

Unbearable litigation insurance costs
and fear of being sued unnecessarily is
a common problem to all nonprofits.
That is why the Common Sense Legal
Reform Act will provide the predict-
ability and proportionality in all civil
tort cases.

Passage of the Common Sense Legal
Reform Act is a vital step forward to
provide equity throughout our civil
justice system for all Americans.

Let’s rein in those who are abusing
the system and are negatively impact-
ing small business, the YMCA, the
United Way, the Boy Scouts, the Girl
Scouts, and the Little League.

I strongly urge my colleagues to sup-
port the Common Sense Legal Reform
Act.

Mrs. SCHROEDER. Mr. Speaker, will
the gentleman yield?

Mr. HEINEMAN. I yield to the gen-
tlewoman from Colorado.

Mrs. SCHROEDER. I thank the gen-
tleman for yielding.

I just wanted to ask the gentleman
about the State statutes that do allow
civil recovery of punitive damages in
the incidents of sexually abused chil-
dren and so forth. I am sure the gen-
tleman would agree with me that we
should not be capping those in here,
yet the attorneys we have talked to
have all said that is what we are doing,
whether it is sexually abused children
or whether it is any number of these
other things where States have allowed
civil suits.

What do we do about that? I think it
is terrible that we are not allowed to
have a debate on that.

Mr. HEINEMAN. As the gentleman
from Ohio [Mr. HOKE] had spoken be-
fore, he said that punitive damages are
a surcharge and the meat and potatoes
of litigation addresses itself to eco-
nomic and noneconomic damages.

Mr. CONYERS. Mr. Speaker, will the
gentleman yield?

Mr. HEINEMAN. I yield to the gen-
tleman from Michigan.

Mr. CONYERS. I thank the gen-
tleman for yielding. I happen to enjoy
working with the gentleman. I know of
his career as a law enforcement officer.

I do not believe that you would ap-
prove of us preempting the State law’s
punitive damages on sexual predators
that are found guilty in any State.
That is not a law enforcement position,
it is not a civil rights position. It
should not be your or my position.
Right?

Mr. HEINEMAN. No, I do not believe
so. I believe that what we are talking
about are Federal tort cases, cases that
are brought before the Federal Govern-
ment. As far as punitive damages are
concerned, punitive damages happen to
come about by the fact that people go
overboard in their conduct, in their
premeditated conduct almost as much
as the law says in this bill.

Mr. CONYERS. The gentleman is
against punitive damages for sexual
predators when the State law provides
it and we are capping it in this bill?
Please.

Mrs. SCHROEDER. If the gentleman
would yield, I think it is very clear——

Mr. HEINEMAN. Excuse me. Let me
reclaim my time. We are talking about
the replacement of State law by Fed-
eral law. Federal law is to address it-
self to product liability as well as all
other civil cases as the bill states.

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, I yield 5 minutes
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to the gentleman from California [Mr.
BERMAN].

Mr. CONYERS. Mr. Speaker, will the
gentleman yield?

Mr. BERMAN. I yield to the gen-
tleman from Michigan.

Mr. CONYERS. I just want to cite the
law to the other side so there is no con-
fusion. Title II, Punitive Damages Re-
form, section 201(c). ‘‘Except as pro-
vided, in any Federal or State court on
any theory where punitive damages are
sought.’’ Applicability and Preemption.

This preempts State laws where puni-
tive damages are concerned, no ques-
tion about it. Maybe that is the reason
that the gentleman made the response
that he did to me on that question.

I thank the gentleman for yielding.
Mr. BERMAN. Mr. Speaker, I rise not

in opposition to this rule. This rule is
only to deal with the general debate
issue. I rise, and I hardly ever do, in op-
position to a rule, the rule that is
being filed tonight, because I am so
outraged by what it has done. Let’s
talk for a moment about what the Re-
publican majority is doing.

On a bill which is different in many,
many respects from the bill passed ei-
ther out of Energy and Commerce or
Judiciary, in other words, a bill unilat-
erally changed, we are being asked now
to debate, without any kind of commit-
tee record on a number of its provi-
sions, with a rule that will be offered
tomorrow that will authorize amend-
ments which were never raised in com-
mittee and which massively expand the
scope of the bill. But neither one of
those points I think are that critical.

I have not been one of the people who
have been decrying the Republican de-
cision to limit the time. You have to
limit the time in House with 435 Mem-
bers. I am not even one who decries
doing a modified closed rule.

The balanced budget amendment I
though was a fair rule. You gave the
Democrats the change to take the
shots they wanted to and the amend-
ments that they had. But in this case,
you are doing exactly and in the most
outrageous and egregious form what
you accuse the Democrats of doing.
You are denying the Democrats the
chance to participate in choosing their
amendments and you are carefully se-
lecting out of a large number of amend-
ments that have been offered those
amendments which would moderate
this bill and the amendments which
would moderate the excessive provi-
sions of this bill and which have a
chance of passage, which are in many
cases being proposed by members of
you own party, you are denying them
the chance in allowing the amend-
ments that are the most extreme, that
raise the issue in the most clearer fash-
ion and which are destined to lose.

You are determining the results of
the legislation by the process of the
rules. It is just what you ran on in No-
vember and said you would never do. It
is just what the Speaker said he would
never do, after the election, in his ac-
ceptance speech, what you at every
press conference scream about and in

every rules debate scream about. You
are denying the amendments.

I am going to give a couple of exam-
ples. Punitive damages: There is a cap
on punitive damages. The gentleman
from New Mexico [Mr. SCHIFF], a Re-
publican, proposes an amendment to
limit that cap on all punitive damages
just to product liability. He proposes
another amendment to raise the cap to
3 times all damages, not just non-
economic damages.

The gentleman from Florida [Mr.
MCCOLLUM], a Republican proposes an
amendment to raise the cap from
$250,000 to $1 million and from $250,000
to $500,000. You deny each and every
one of those amendments and every
other Democratic amendment, except
one, the amendment, which I think is a
good amendment, but it is an amend-
ment which has no chance of passage,
by the gentlewoman from Oregon that
eliminates the cap entirely, because
you cannot stand the test of a sugges-
tion that something less extreme than
what you are proposing but which still
addresses the problem of runaway puni-
tive damages might be offered on the
floor, might win.

It is patently unfair, indefensible. I
am waiting to hear the explanation for
why the Schiff amendments, the
McCollum amendments, the other
Democratic amendments were not al-
lowed, so you could allow the most far
out amendment, an amendment that I
plan to vote for, by the way, but an
amendment that would totally wipe
out any cap on punitive damages.

Let’s talk about joint and several li-
ability. You allow no amendment to
strike joint and several, the change in
joint and several liability. You do not
allow my amendment to say that the
minor tort-feasors no longer have joint
liability but the major tort-feasors do.
And you allow a Cox amendment never
offered in either committee to extend
the elimination of joint liability to
every tort case in the country. A little
automobile accident case in a rural
county in Montana is now preempted
by the proposed Cox amendment which
you allow, never offered, and allow no
amendments to modify.

b 2000

You do not allow the Frank amend-
ment which would have put a 20-per-
cent limit on joint liability for both
economic and noneconomic damages. It
is an outrage, and I think tomorrow I
am going to repeat this speech and I
am going to find even better examples
because you should have to face that
you have betrayed everything you have
been saying in this rule.

Mr. LINDER. Mr. Speaker, for the
purposes of debate only, I yield 5 min-
utes to the gentleman from Florida
[Mr. GOSS].

(Mr. GOSS asked and was given per-
mission to revise and extend his re-
marks.)

Mr. GOSS. Mr. Speaker, I thank the
distinguished gentleman from Georgia,
my colleague, Mr. LINDER, for yielding

me this time, and I congratulate him
on his handling of this rule.

I think it is very important that we
bring the debate back to what we are
here about tonight. What we have, as
the gentleman from Texas has properly
said, is the first of two rules. This eve-
ning’s rule I think we could call the
starter rule. It is designed to begin the
discussion of product liability reform,
and we want to have enough time over
the next 2 days to consider all of the
amendment proposals, but offered by
Members from both sides of the aisle.

It was clear from our mini-marathon
Committee on Rules meeting yesterday
which lasted about 6 hours as we will
recall, that Members acknowledge both
the significance and complexity of
product liability reform because we
had 82 or so amendments. The two
committees of jurisdiction, Judiciary
and Commerce, worked diligently to
present the House with a solid product.
The combined bill we expect to con-
sider in the coming days starting to-
morrow and the next the day, under a
carefully structured and I believe fair
rule, takes important steps to bring
about consistency and fairness in prod-
uct liability law, while setting the pa-
rameters for consideration of damage
claims.

Now, there is going to be disagree-
ment on some of that. This is not an
easy subject, but I think it is impor-
tant to point out that the gentleman
from Michigan who got up and said
that he was feeling bad about this rule
tonight is feeling bad a little pre-
maturely because when I went back
and took a look at some of the prob-
lems, this is a mighty good rule. There
is no problem with this rule. And if he
is concerned about the rule that is
coming tomorrow, then I would suggest
that we do a little comparison, remind-
ing Members that we had 15 amend-
ments made in order out of 80-some
submitted. Eight of those happen to be
Democrat amendments. One happened
to be bipartisan, and 6 happened to be
Republican.

Let me make a comparison with that
and some of the rules, the modified and
closed rules of the 103d under the other
leadership. At that time we had the
Reinventing Government Act. That
came through with 34 amendments sub-
mitted to the Committee on Rules; 3
allowed, zero Republican.

How about campaign reform, 35
amendments submitted upstairs in the
Rules Committee, 1 allowed? How
about Motor Voter, 19 amendments
submitted to the Committee on Rules,
1 allowed?

Omnibus Budget Reconciliation, 51
amendments brought before the Com-
mittee on Rules, 8 allowed, 7 Democrat,
1 Republican. The RTC Completion
Act, 12 submitted, 1 allowed.

Now I ask Members when they bring
a performance standard like that
against what we are going to propose
for the second staging of this rule
which we will be happy to discuss with
the Members tomorrow, I suggest they
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might want to go back and refresh
their memories about how it was in the
103d and how much more open and how
much fairer it is in the 104th in the way
we are handling these things.

Mr. BERMAN. Mr. Chairman, will
the gentleman yield?

Mr. GOSS. I am happy to yield to the
gentleman from California because he
is going to ask if the Democrats were
allowed selection. They were invited to
participate always, and my friend from
California, Mr. DREIER, is going to
speak in just a moment. I think if the
gentleman will save his question for
the gentleman from California [Mr.
DREIER], he will find the gentleman
from California [Mr. DREIER] is going
to answer that question. I am happy to
yield to the gentleman from California.

Mr. BERMAN. I might just add on
that point that was not going to be my
question.

Mr. GOSS. Well, I hope the gen-
tleman is going to ask that question.

Mr. BERMAN. That is directly con-
trary to what the ranking member of
the Rules Committee and the ranking
member of the Judiciary Committee
have told me.

Mr. GOSS. Present ranking? Ranking
last year, ranking this year? I would be
very happy, I am not sure which rank-
ing members the gentleman is talking
about. But I guess I could further com-
plete my statement by saying all these
egregious closed rules that we com-
plained about so mightily last year,
and I just read the gentleman’s statis-
tics, the very people who are complain-
ing about this relatively open rule
compared to them all voted for those
egregiously closed rules and the
RECORD is clear on that.

So I think it is a little bit disingen-
uous to say the sky is falling on this
very important subject when we have
made in order 15 amendments, have got
all kinds of debate time out there. We
have taken out, as we have been asked
to do in the Committee on Rules, the
walking time, the voting time and we
have it adjusted down to pure debate
time.

The gentlewoman from Colorado,
who is rising, who I will yield to in a
moment, complained she did not have
all of her amendments made in order,
but I believe she does have one of her
amendments made in order if I am not
mistaken.

Mrs. SCHROEDER. Mr. Chairman,
will the gentleman yield?

Mr. GOSS. I am happy to yield to the
gentlewoman from Colorado.

Mrs. SCHROEDER. Mr. Chairman, I
thank the gentleman for yielding.

First of all, there were 60 germane
amendments as I understand that were
not made in order. The ones made in
order have very severe time limits on
them, and the only thing I wanted to
ask the gentleman about his analogy in
prior years is I cannot think of any
piece of legislation that was preempt-
ing all of this jurisdiction from the
States in such a radical new direction

and that is a very different kind of leg-
islation.

Mr. FROST. Mr. Speaker, I yield my-
self 1 minute.

Mr. Speaker, the gentleman from
Florida [Mr. GOSS] is a friend of mine,
and an honorable person. However, he
has engaged in this just extraordinary
double negative. That was, it was bad
in the last session, and so that justifies
doing bad things in this session.

This is not what his party ran on in
November. His party ran on open rules
and open process, and now he is trying
to justify an extraordinarily closed
process that would rewrite 200 years of
civil law in this country by saying
what was done in the last Congress was
terrible; this is not quite as terrible;
but we are justified in doing this be-
cause of terrible things that were done
in the previous Congress.

Mr. GOSS. Mr. Speaker, will the gen-
tleman yield briefly?

Mr. FROST. There will be ample time
as it goes on. I only yield myself 1
minute.

Mr. Speaker, for purposes of debate
only, I yield 4 minutes to the gen-
tleman from Texas [Mr. BRYANT].

Mr. BRYANT of Texas. Mr. Chair-
man, I would say to the gentleman
from Florida [Mr. GOSS] that the sky is
falling when your party takes two bills
that came out of committee and re-
writes them, and sends them out here
and, lo and behold, we find out what
they do is they take, put a cap on puni-
tive damages for somebody who sexu-
ally abuses a child. I would say the sky
is falling. That is a curious position for
your party to take. They put a cap on
punitive damages for somebody that is
killed or injured by a drunk driver or
somebody who is on drugs. I would say
the sky is falling if your bill does that.

I would say the sky is falling if you
put a cap for punitive damages for
somebody that sells drugs to a kid. And
that is what the Republican bill does
that has been sent out here, that you
rewrote after it came out of commit-
tee.

An very interesting about this rule
you are talking about here for tomor-
row, you are bragging about it, and we
are going to hear some more bragging
here about it in a minute I guess, the
gentleman said he spent 6 hours in the
Committee on Rules rewriting the rule
but there are less than 6 hours of de-
bate on the whole bill, and we are not
even going to be working on Monday
now, apparently, a bill that wipes out
200 years of common law.

I looked at these amendments. The
gentleman knows what he said, that he
has an open rule here, he has been fair
and so forth like that. Sixty percent of
the time in the rule for tomorrow is set
aside for the very Republicans that
wrote the rule in the committee, the
bill in the committee, and then rewrote
the bill when it came out of the com-
mittee.

There is only 2 hours and 20 minutes
set aside for amendments from Demo-
crats that disagree with the bill. Do

not tell us it is a fair rule. At least you
ought to get out here and admit you
just tried to rig it so you are not going
to be embarrassed by meaningful
amendments.

The fact of the matter is you have a
bill out here for which there is no em-
pirical data to support the allegation
that will underlie the philosophy of the
bill. You are trying to tell the Amer-
ican people, the gentleman from New
York [Mr. SOLOMON] ought to pay at-
tention to what I am saying here be-
cause I am talking about what he said
a minute ago, he said all of these tort
filings are up and so forth. You do not
have any study that says that; I do not
know where you guys get the facts ex-
cept I guess you all just talk to each
other at the country club and you just
agree, ‘‘Ain’t it awful, ain’t it awful
what is happening?’’ and talk about
what the facts are.

The facts are that the National Cen-
ter for State Courts found that product
liability cases are only 4 percent of all
tort filing. Tort filings in turn are only
9 percent of all civil filings, and civil
filings are only 27 percent of all filings,
which means product liability cases
represent 36/100ths of a percentage
point of the civil caseload and 97/
1000ths of a percentage point of the
total caseload in the State courts.

In addition to that, the studies indi-
cate that the total number of these
cases is going down, not up, and the
Rand Corp.’s study indicates that only
10 percent of people who are injured
ever use the tort system to seek com-
pensation for their injuries in the first
place.

Look, you guys are doing your cor-
porate buddies a big favor out here.
That is what is going on. You have
written the rule in such a way we can-
not offer amendments. The bill is a bad
bill, and when we start taking up
amendments tomorrow, the bill is
going to be made even more bad when
it comes to final passage. And we have
so little time to talk about it and offer
amendments that we are having to get
up on the rule tonight, the first rule
and 2 hours of debate and use the time
to talk about the contents of the bill.

What does the bill do? The bill lets
sexual abusers and drug abusers and
people that sell drugs to kids off the
hook.

It also says if I commit an inten-
tional tort, if I get a baseball bat and
come over to your house and beat the
stuffings out of you with it, or if I burn
your house down because I do not like
you, there is a cap on punitive dam-
ages, you cannot get but $250,000 in pu-
nitive damages if I do that to you or
three times your economic damages,
which would not be much of a factor in
this situation.

You guys are on the side of wrong-
doers, not just corporate wrongdoers
but every other kind of wrongdoers,
and you are saying States cannot do
anything about it because you have a
cap in here which, despite what was
said by one of the speakers a while ago,
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applies to the State courts as well as to
the Federal court.

This is an outrageous procedure. It is
an outrageous bill. It is not based upon
any factual data whatsoever. But to
bring it to the floor with a rule like
this where we have 2 hours and 20 min-
utes of debate and amendments
brought by the other side, by oppo-
nents of the bill, and is an embarrass-
ment and humiliation, and you have
forever forfeited your ability to stand
on this floor or anywhere else and
criticize the Democrats for the way in
which they write rules.

Mr. LINDER. Mr. Speaker, for pur-
poses of debate only, I yield 3 minutes
to the gentleman from California [Mr.
DREIER].

(Mr. DREIER asked and was given
permission to revise and extend his re-
marks.)

Mr. DREIER. Mr. Speaker, I would
like to take just a couple of moments
to address one particular item that was
raised in the debate earlier, and that
has to do with the attempt made by
the majority, those of us on the Repub-
lican side, to listen to and get some
input from Members of the minority
when we came to discussing not the
rule that we are going to be voting on
in just a few minutes, but tomorrow’s
rules because the one we are voting on
in just a few minutes is simply calling
for 2 hours of general debate. So it is
interesting we have begun debating a
rule that we are not considering now
on the House floor.

I am very happy to see my good
friend from south Boston, the former
chair and ranking minority member of
the Committee on Rules [Mr. MOAK-
LEY] here, and of course my friend from
Glens Falls, the distinguished chair-
man of the Committee on Rules. I was
standing in the back of the Chamber
when a discussion took place between
the chairman and the ranking minority
member. Now my hearing is awfully
good, I had a hearing test downstairs. I
could not hear exactly what was being
said, but I got a report from the chair-
man and the chairman told me that an
offer was made to the minority to come
forward by 2:30 this afternoon with rec-
ommendations as to what amendments
we might consider making in order,
and it was not until we met at 4
o’clock this afternoon and gave a 10-
minute break at the request of the mi-
nority to look at the amendments that
were made in order that we heard any-
thing at all about what ideas we want-
ed to have considered.

Mr. MOAKLEY. Mr. Speaker, will the
gentleman yield?

Mr. DREIER. I am more than happy
to yield to my friend, the gentleman
from south Boston.

Mr. MOAKLEY. Actually, the gen-
tleman is partially correct. I had a con-
versation with the chairman and I said,
‘‘What have we got to look at; have
you got a draft?’’ And he says, ‘‘No, I
do not have a draft yet.’’ I said, ‘‘We
would like to see what you have so we
could talk about it.’’ He says, ‘‘Well,

why don’t you see what you can do and
then come back and we will talk?’’

But in the meantime the Committee
on Commerce came down and other
people from the committee came down
and said that your committee was get-
ting information from them.

Mr. DREIER. I expect I sort of be-
came the intermediary here.

At this point, with the indulgence of
my friend from south Boston I think
Glens Falls ought to be represented.

Mr. SOLOMON. Mr. Speaker, will the
gentleman yield?

Mr. DREIER. I am glad to yield to
the distinguished gentleman from
Glens Falls, NY, the chairman of the
Committee on Rules.

Mr. SOLOMON. Mr. Chairman, I
thank my good friend for yielding. But
to my good friend from Massachusetts,
[Mr. MOAKLEY] he has had an alphabet-
ical listing of 82 amendments. Fifty-
one of those amendments are Democrat
amendments, and I simply said give us
a list of your priority amendments and
let us consider them. And at 2:30 I ex-
pected to get those so we could sit
down and caucus, talk about the
amendments, and try to be fair. When
no list came, we simply went through
the list, picking out all of the issues
throughout all of the titles and then
had to make the decisions ourselves.

Mr. DREIER. And we ended up mak-
ing eight Democrat amendments in
order, five Repbulican amendments and
two bipartisan amendments.

Mr. SOLOMON. The gentleman is ab-
solutely correct.

Mr. BERMAN. Mr. Speaker, will the
gentleman yield on this?

Mr. DREIER. I yield to the gen-
tleman from California.

Mr. BERMAN. Mr. Speaker, I thank
the gentleman very much for yielding.
I do not even want to get into the de-
bate about what was said or who chose
what because I was not there for any of
the conversations.

Mr. DREIER. I was simply repeating
a discussion I had.

Mr. FROST. Mr. Speaker, I yield 1
minute to the gentleman from Massa-
chusetts [Mr. MOAKLEY].

Mr. MOAKLEY. Mr. Speaker, I yield
to the gentleman from California [Mr.
BERMAN].

Mr. BERMAN. The question of the
number of amendments that are Demo-
cratic and the number of Republican is
all nonsense.

Address the issue of why you allowed
the amendment that was the most ex-
treme and none of the amendments by
Republicans or Democrats that sought
to refine the bill. I submit, and you
will have to show me why it is not so,
that you went through a systematic
process of making sure no amendment
that might moderate this bill, that
could win, could be offered, and only
amendments that could not win would
be allowed.

You rigged the process, until you
show me otherwise, and that is the real
outrage of this rule.

Mr. MOAKLEY. Reclaiming my time,
in answering to my dear friend from
New York, the chairman of the com-
mittee, our side did not have that list
until 4 o’clock. I never saw that list
until 4 o’clock when I walked into that
committee room.

Mr. SOLOMON. If the gentleman will
yield, you had that yesterday all day
long during the hearing; during the
hearing you had the list of amend-
ments, 82 amendments as we went
through the testimony.

Mr. MOAKLEY. This was not the list
you and I were talking about. I mean,
that was matters that were going on
then, and it was my understanding that
somewhere we would have met and sat
down rather than go up and then see
our choices already picked by you on
the schedule to be voted out.

Mr. DREIER. I am just sorry I was
not there for the conversation.

Mr. MOAKLEY. You have got good
ears.

Mr. LINDER. Mr. Speaker, I yield 2
minutes to the gentleman from Illinois
[Mr. HYDE].

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Mr. Speaker, I have
watched a lot of debate in my life on
television usually between Senatorial
candidates. Sometimes the hyperbole
gets pretty extreme. One phrase I have
heard pretty often, ‘‘You are shame-
less, you are shameless.’’ I would never
bring that word to bear here in this
Chamber. I must say I advise my friend
from Texas of an old equitable doctrine
called clean hands. You do not come to
court complaining of somebody’s dirty
hands unless you have clean hands
yourself. That is the problem, the fatal
flaw with your argument. There are
eight Democratic amendments made in
order, six Republican, on this legisla-
tion, and your complaint is we are only
five times as generous as you were.

Now, I look at the motor voter bill.
That was a big one, one amendment,
one. Assault weapons. Did that reach
into the States and the cities and the
communities? Zero, zip, nada, no
amendments at all. My God, and you
have the chutzpah to complain that
you have got eight amendments here?
How do you do it? What do you drink?
What do you eat that gives you that?

How about reinventing government?
How many Republican amendments on
that one? Zero. How about campaign
reform? There is a big one. How many
Republican amendments did you per-
mit in your Committee on Rules? Zero.
Motor voter, assault weapons, omnibus
budget reconciliation, one Republican
amendment. Thank you, thank you
very much. One Republican.

It is just too much, to take all of this
moaning, and weeping, and gnashing of
teeth, with your record.

Clean your hands, please.
Mr. SOLOMON. Mr. Speaker, will the

gentleman yield?
Mr. HYDE. I yield to my friend, the

gentleman from New York.
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Mr. SOLOMON. Mr. Speaker, I say to

the gentleman from Illinois [Mr.
HYDE], the thing that just bothers me
is that all of the speakers that are
complaining here, that are squawking,
every one of them voted for every sin-
gle restricted rule in the last 2 years.

Mr. HYDE. We need an analysis of
these rules. This is just cursory. This is
off the top of my head. Let us go into
this in depth.

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, I yield myself 30
seconds.

I would remind my good friend, the
gentleman from Illinois [Mr. HYDE],
and my good friend, the gentleman
from New York [Mr. SOLOMON], that it
was their party that ran for office last
year, promising open rules, not promis-
ing partially open rules, not promising
modified rules, promising open rules.

I would raise a question about the
cleanliness of the hands, I say to my
good friend, the gentleman from Illi-
nois [Mr. HYDE]; your contract and
your Speaker promised open rules.
That is not what we have here today.

Mr. Speaker, for purposes of debate
only, I yield 11⁄2 minutes to the gen-
tleman from Oregon [Mr. DEFAZIO].

Mr. DEFAZIO. Mr. Speaker, I hate to
disagree with colleagues on both sides
of the aisle. I do not think it is tremen-
dously important to the American peo-
ple, you know, who allowed more
amendments when.

The question is: What does this bill
do to or for the American people? This
Corporate Liability Shield Act which
we will take up tomorrow I heard ear-
lier described as pro-consumer, and I
heard some discussion of Alice in Won-
derland. If you think this bill is pro-
consumer, you have stepped through
the looking glass.

The next time the Ford Motor Co.
knowingly puts out a defective product
and keeps it on the road and people
burn to death, they will have a little
different equation to deal with. It will
be easier to keep it on the road, be-
cause they know the punitive damages
are going to be limited next time
around. That is pro-consumer?

Is it pro-consumer to preempt the
States, 200 years of State law, to pre-
empt every jury in every State in
America with your judgment and cap
damages? I do not think that is pro-
consumer.

And how about the special provision
for the wealthy? You know, if you get
punitive damages under this bill, you
are going to enshrine something into
Federal law. You can get three times
your monetary damages, generally in-
cluding your wages. So if you are an
electrician and you earn $30,000 a year,
you are limited, but if you are a fat cat
and you earn $250,000 a year, you can
get three times that amount. That is
pro-consumer?

Well, I suppose that is pro-consumer
if the people you think of as consumers
are the wealthiest people in America.

This sticks it to average Americans,
again, like every other bill this week.

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, I yield the bal-
ance of our time to the gentleman from
Texas [Mr. DOGGETT].

Mr. DOGGETT. Mr. Speaker, there
may well be some debate about which
of the various pieces of legislation con-
sidered this week is the most out-
rageous. Is it the reversal of 200 years
of American law with reference to the
way attorneys are handled in our soci-
ety? Is it the potential for bilking
those who invest our pension funds in
securities in this country? Or is it de-
nying the rights to those who are in-
jured across this country from defec-
tive products?

There may be debate about that. But
there can be no debate about what is
the most outrageous rule for consider-
ation of any of these measures, because
we are tonight part of a double wham-
my, a double whammy to deny the peo-
ple of America through a gag rule on
this Congress the opportunity to dis-
cuss the full dimensions of this issue of
taking away the States rights at the
same time we take away the rights of
victims.

We know full well there is ample
time to debate the dimensions of this
piece of legislation. We have just had
the distinguished majority leader come
to the floor of this House and tell us we
have all day Monday, be it to play golf,
be it to be wined and dined by the great
corporate lobbyists who are so inter-
ested in this piece of legislation, but
we have no time, not 1 minute, to
spend on Monday discussing the rights
that are being destroyed of the Amer-
ican citizens through this piece of leg-
islation.

We have courts all over this land, we
have State capitals all over this land
struggling with the issues involved.
Let them struggle on without the Fed-
eral Government taking over these is-
sues and doing it in a way that is not
actually debated on the floor of this
House.

It deserves more than one evening, it
deserves more than one day when you
trample on the rights of our citizenry
in the way this is being done.

Mr. LINDER. Mr. Speaker, I yield
myself the balance of our time.

Mr. Speaker, I realize that it is fun
and interesting to debate the bill while
discussing the rule, and tonight we de-
bated tomorrow’s rule instead of to-
night’s rule about which I will make
just a couple of references.

It is a fact that the minority was of-
fered an opportunity to prioritize their
amendments and tell us which ones, in
their judgment, were most important.
They did not do that.

It is also true that of the 82 amend-
ments that were printed on our desks
for roughly 2 days both during the
hearing and during the markup of this
bill, there were eight to nine sub-
stantive idea differences. We had many
amendments offered changing the cap,
abolishing the cap; we had many
amendments offered changing joint and
several. We made a sincere effort to

find in each of the areas where there
were substantive differences and ideas
to find the amendment to be voted on
at that time, to debate it and vote on
that idea.

If the amendments that are put
forth, the 14 amendments or 15 amend-
ments, 8 Democrat, 6 Republican, and 1
bipartisan, if they pass, it will dra-
matically alter this bill if it passes and
goes to the Senate. The changes are
substantive. They are sincere, and they
are real. The debate will be long tomor-
row and the next day on the substance
of the amendments. The opportunity
for the amendments to be voted on is
rather unique, in my experience here,
because we did not have opportunities
in the last Congress to offer many
amendments at all.

I urge my colleagues to remember
just this: The rule we are voting on to-
night says this, tonight there will be 2
hours of general debate on the bill, di-
vided between the ranking members
and the chairmen of the two commit-
tees, Judiciary and Commerce. That is
it. That is hardly, hardly a difficult
rule to take, and I urge my colleagues
to support the rule.

The SPEAKER pro tempore (Mr.
EWING). Without objection, the pre-
vious question is ordered on the resolu-
tion.

There was no objection.
The resolution was agreed to.
A motion to reconsider was laid on

the table.

f

REPORT ON RESOLUTION PROVID-
ING FOR FURTHER CONSIDER-
ATION OF H.R. 956, COMMON
SENSE LEGAL STANDARDS RE-
FORM ACT OF 1995

Mr. LINDER, from the Committee on
Rules, submitted a privileged report
(Rept. No. 104–72) on the resolution (H.
Res. 109) providing for further consider-
ation of the bill (H.R. 956) to establish
legal standards and procedures for
product liability litigation, and for
other purposes, which was referred to
the House Calendar and ordered to be
printed.

f

PERMISSION FOR SUNDRY COM-
MITTEES AND THEIR SUBCOM-
MITTEES TO SIT TOMORROW
DURING 5-MINUTE RULE

Mr. OXLEY. Mr. Speaker, I ask unan-
imous consent that the following com-
mittees and their subcommittees be
permitted to sit tomorrow while the
House is meeting in the Committee of
the Whole House under the 5-minute
rule.

Committee on Banking and Financial
Services; Committee on Commerce;
Committee on Economic and Edu-
cational Opportunities; Committee on
Government Reform and Oversight;
Committee on International Relations;
Committee on National Security; Com-
mittee on Resources; Committee on
Science; Committee on Small Business;
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Committee on Transportation and In-
frastructure; Committee on Veterans’
Affairs; and Select Committee on Intel-
ligence.

It is my understanding that the mi-
nority has been consulted and that
there is no objection to these requests.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Ohio?

Mr. DOGGETT. Mr. Speaker, reserv-
ing the right to object, we have con-
sulted with the ranking member of
each of those communities, and I be-
lieve this is by agreement.

Mr. Speaker, I withdraw my reserva-
tion of objection.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Ohio?

There was no objection.

f

COMMON SENSE LEGAL
STANDARDS REFORM ACT OF 1995

The SPEAKER pro tempore. Pursu-
ant to House Resolution 108 and rule
XXIII, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the consider-
ation of the bill, H.R. 956.

b 2029

IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the con-
sideration of the bill, H.R. 956, to es-
tablish legal standards and procedures
for product liability litigation, and for
other purposes, with Mr. DREIER in the
chair.

The Clerk read the title of the bill.
The CHAIRMAN. Pursuant to the

rule, the bill is considered as having
been read the first time.

Under the rule, the gentleman from
Illinois [Mr. HYDE] will be recognized
for 30 minutes, the gentleman from
Michigan [Mr. CONYERS] will be recog-
nized for 30 minutes, the gentleman
from Virginia [Mr. BLILEY] will be rec-
ognized for 30 minutes, and the gen-
tleman from Michigan [Mr. DINGELL]
will be recognized for 30 minutes.

The Chair recognizes the gentleman
from Illinois [Mr. HYDE].

b 2030

Mr. HYDE. Mr. Chairman, I yield my-
self such time as I may consume.

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Mr. Chairman, I rise in
strong support of the Common Sense
Legal Standards Reform Act of 1995.

Mr. Chairman, this is an historic de-
bate. After more than a decade of work
by Members on both sides of the aisle,
product liability and legal reform leg-
islation is finally being considered on
the floor of the House for the first
time. For too many years discussion
and debate was blocked by Members
who are unsympathetic to the goals of
this legislation.

Mr. Chairman, this legislation is di-
rected at some basic fundamental prob-
lems with our civil justice system. It is
intended to address the serious prob-
lems of lawsuit abuse. Lawsuit abuse
saps our economy, eliminates jobs, pits
neighbor against neighbor, injures our
country’s global competitiveness. In
the words of former Attorney General
William Barr, ‘‘Our civil justice system
is slow, expensive, uncertain, and ca-
pricious.’’

Mr. Chairman, lawsuit abuse is harm-
ing American industry and American
workers. The uncertainty and unfair-
ness of the present system discourages
employers from investing capital, mak-
ing better and more innovative prod-
ucts, and creating new jobs.

Lawsuit abuse undermines our inter-
national competitiveness. Our compa-
nies pay liability insurance costs which
are 20 to 50 times higher than foreign
competitors. Those higher costs trans-
late into higher prices for U.S. prod-
ucts, which in turn reduce our exports
and job opportunities, they otherwise
would provide.

Lawsuit abuse slows research efforts
to find cures for many serious diseases.
According to Science magazine, many
of America’s leading medical research
and pharmaceutical companies have
decided to abandon, or to avoid alto-
gether, products that would be ex-
tremely helpful to America’s health
system. Numerous other life-saving
medical products are not reaching the
market because of liability concerns.

Lawsuit abuse means higher prices
for consumers. Higher liability costs
necessitated by the current legal at-
mosphere, and the lack of clear na-
tional standards, are ultimately passed
on to consumers in the form of higher
prices for products and services. Our
legal system acts like a hidden tax, a
‘‘litigation tax’’ on the American
consumer and too little goes to the in-
jured victims.

The U.S. Department of Commerce
has estimated only 40 cents from each
dollar expended in product liability
suits ultimately reaches injured vic-
tims. The tort system is too costly.
The current system imposes a stagger-
ing cost on the United States. The an-
nual cost of this tort system is esti-
mated at $117 billion. It is the most
costly system in the world.

Mr. Chairman, no single State can ef-
fectively resolve these problems. Fre-
quently, a product is manufactured in
one State, and sold in another State,
while the alleged injury occurs in a
third State. On average, over 70 per-
cent of the goods manufactured in one
State are shipped out of the State and
sold elsewhere. So, the fundamental
interstate character of this area of the
law gets a uniform national solution.

Mr. Chairman, excessive, inflative
punitive damage awards have effects
far beyond the borders of one State.
They affect the investment decisions of
large and small businesses. They ham-
per job creation, and they discourage
new products from going on the mar-

ket. They affect the present and the fu-
ture of virtually every American. In an
increasingly global economy our con-
fusing, crazy-quilt, patchwork of 50
separate State liability laws presents
roadblocks to America’s economic
growth and job creation.s

Opponents say we should not preempt
State law. Opponents of this legislation
ironically talk of interference with
states rights, but many of these same
persons are quite comfortable preempt-
ing State law, and allowing expansive
Federal regulation, in numerous other
areas with the EPA, FDA, OSHA,
Consumer Product Safety Commission,
Equal Employment Opportunity Com-
mission, NLRB, FTC, FERC, FCC, Se-
curities and Exchange Commission,
CFTC; and, who knows how many other
Federal agencies regulating virtually
every segment of the American econ-
omy?

It is ironic that the multibillion-dol-
lar litigation industry should be one
aspect of the economy, but they believe
the Federal Government should not
touch. The truth is that they are for
the status quo.

This bill will not result in any new
Federal spending, no new Federal de-
partment or agency will be created, no
new Federal program will be estab-
lished, no new Federal regulations will
be issued, no new Federal court juris-
diction is created, and no new costs to
the Federal taxpayer. Instead, what we
will have are constant, and consistent,
legal standards governing civil actions
brought in both Federal and State
courts. Instead of the uneven patch-
work of 50-plus, confused, and incon-
sistent State laws, there will be basic
uniform rules and legal standards that
everyone will understand.

PUNITIVE DAMAGES REFORM

Importantly, in the area of punitive
damages, this bill goes beyond product
liability suits and extends punitive
damage reform to all civil actions.

SEVERAL LIABILITY REFORM

We will hear more about this as we
go along, but we have adopted the Cali-
fornia rule, which is working very well
out there.

PRODUCT SELLER FAIRNESS

We distinguish between a seller and a
manufacturer, something that should
have been done a long time ago; and,
very importantly, we initiate a statue
of repose, a uniform statute of 15 years
on all goods. A statute of repose speci-
fies the period of time after manufac-
ture of a product during which a law-
suit relating to a product may be
brought. Thus, manufacturers cannot
be sued for products 15 years after their
delivery. This is an important concept
already recognized in Federal law be-
cause last year we passed the General
Aviation Revitalization Act of 1994.

ALCOHOL AND DRUG DEFENSE

This bill includes language that
would prevent a claimant from recov-
ering in a product liability action if
that person was more than 50 percent
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responsible for the harm because of the
use of alcohol or drugs.

Mr. Chairman, the American people
overwhelmingly support reforms in our
current legal system. Why is that?
Well, when the Girl Scouts of America
have to trudge door to door in our
neighborhoods to sell tens of thousands
of boxes of cookies just to raise the
funds necessary to protect themselves
from liability, the American people
know that something is seriously
wrong with our legal system. When
Americans see breakthrough work on
medical devices and medical vaccines
that could save lives halted because of
the fear of lawsuits, the public is right-
fully outraged. In a society where law-
yers, not the injured victims, receive
over half of every dollar spent on prod-
uct liability litigation, it is time for
change. Under our current system con-
sumers lose, workers lose and busi-
nesses lose.

Mr. Chairman, as part of the Con-
tract With America the Republican
Party made a commitment to end law-
suit abuse in America and return fair-
ness and common sense to our legal
system. Mr. Chairman, H.R. 956 is at
the core of this pledge and deserves the
support of every Member of this body.

Mr. Chairman, I reserve the balance
of my time.

The CHAIRMAN. The Chair recog-
nizes the gentleman from Michigan
[Mr. CONYERS] for 30 minutes.

Mr. CONYERS. Mr. Chairman, I yield
myself 4 minutes.

(Mr. CONYERS asked and was given
permission to revise and extend his re-
marks.)

Mr. CONYERS. My colleagues, we
have reached the moment in the fran-
tic 104th Congress where we will begin
consideration of product liability re-
form, the conceded centerpiece of the
new majority’s contract with corporate
America. But we should carefully study
the signatories to this contract provi-
sion: the party of the first part, the Re-
publican Party; the party of the second
part, corporate America.

But where are the American people?
They are nowhere to be found.
So, Mr. Chairman, let us be clear at

the outset of this debate. What mas-
querades under the arcane title of prod-
uct liability reform is nothing less
than a frontal assault on consumers, on
the courthouses and the juries of the 50
States, and on the continued safety of
products found in our grocery stores,
at our schools, and, yes, at our very
homes.

Not to be allowed to be considered is
joint and several liability which has
now been severely reduced.

Not to be considered are various
amendments on punitive damages, to
raise the limit at least to a million dol-
lars and to include noneconomic dam-
ages.

Not to be considered is the Federal
preemption of State laws that include
sexual abuse violations, drug violations
and even, yes, regular assaults on indi-
vidual to individual.

There is no way to change the law
under this very strictured debate. I say
to my colleagues, ‘‘Prepare yourselves
for a journey into a dream-like world
where proponents of this legislation
are unable or unwilling to distinguish
myth from reality for the myths have
grown way out of control.’’

Mr. Chairman, this bill is all about
the rights of States, and I do not stand
as a States righter, but for over 200
years each State developed its own law;
my colleagues know that. We have de-
veloped tort law at the State level by
citizens, by their courts, by their legis-
latures, and they have done a great job.
The laws kept apace of striking the
proper balance between citizens rights
and business interests. In the past dec-
ade alone over 45 States have modified
their tort laws in various ways where
they needed correction, but this bill is
a move to federalize all State tort law
so that corporate lobbyists can get
from the Federal Government what
they could not get from the States.

The pressure by corporations to do
this in the first 100 days of this Con-
gress has been enormous. It had to be
to make the Republican majority turn
its back and swim upstream from the
central theme of the Contract With
America which is, obviously, returning
power to the States and to the people.
I ask, ‘‘Remember that theme that we
had only a few weeks ago? Remember
it?’’ Well, it is history now, at least for
the next few days.

In this bill the new majority is say-
ing. ‘‘Welcome back to the world of the
Great Society where the Federal Gov-
ernment will tell you how to run your
courts, your juries, your business and
your home.’’

Mr. Chairman, I reserve the balance
of my time.

The CHAIRMAN. The Chair recog-
nizes the gentleman from Virginia [Mr.
Bliley] for 30 minutes.

Mr. BLILEY. Mr. Chairman, I yield
myself such time as I may consume.

(Mr. BLILEY asked and was given
permission to revise and extend his re-
marks).

Mr. BLILEY. Mr. Chairman, I rise in
strong support of H.R. 956, the Common
Sense Product Liability and Legal Re-
form Act. While many amendments
will be offered to this bill from both
sides of the aisle, I am confident that
H.R. 956 represents the best com-
promise possible from the communities
of jurisdiction.

The bill before the House today is the
culmination of almost two decades of
grappling with the issue of tort reform
system under control, particularly in
the area of products liability. I am es-
pecially proud to have the opportunity
to bring this bill to the floor as chair-
man of the Commerce Committee.

While I am not a lawyer and do not
profess to comprehend all of the finer
points of legal discourse, I do know
that today’s tort system has grown
into something that no one ever in-
tended.

Today, people seem to talk to their
lawyers more than they talk to one an-
other. For every problem, the answer
seems to be another lawsuit. It used to
be that when you drank a case of beer
and fell of a ladder, you were drunk
and stupid. Now you sue the ladder
company because the ladder was some-
how defective. The only people who
have profited from this change in atti-
tude are the lawyers. Americans every-
where want this profiteering to stop.

That is why product liability is such
a bipartisan issue. In the Commerce
Committee, where my predecessor and
good friend, the gentleman from Michi-
gan, has historically championed the
cause of meaningful product liability
reform, we have held well over a dozen
hearings and nearly 20 days of markup
on product liability reform legislation.
We reported out product liability re-
form legislation not just once, but
twice, with significant bipartisan ma-
jorities. H.R. 956 is the ultimate prod-
uct of those efforts, and there is a lot
for Members on both sides of the aisle
to support.

This bill injects some rationally into
how punitive damages are awarded. It
lifts the burden placed on interstate
commerce by 51 separate jurisdictions.
And it gives manufactures a small de-
gree of predictability about what they
face when they put their product on a
truck bound for this marketplace we
call America. However, there is noth-
ing in this bill which impairs the abil-
ity to legitimately injured people to
collect damages from the people or
companies who injured them. That is
what the tort system was designed to
do and no one wants to take that away.

There will be a great many amend-
ments offered to this legislation over
the next several days. Some of these
amendments will improve the bill
while others are designed to gut it. I
trust that Members will look at each
amendment and listen to the debate
carefully. And in the end, I hope that
Members will make the right decision
and vote for a more rational and meas-
ured product liability system rather
than for the trial lawyers.

b 2045

Mr. Chairman, I reserve the balance
of my time.

Mr. TAUZIN. Mr. Chairman, I yield 4
minutes to the gentleman from Michi-
gan [Mr. DINGELL], the honorable rank-
ing Member of our Committee on Com-
merce.

Mr. DINGELL. Mr. Chairman, I
thank the distinguished gentleman
from Louisiana for yielding.

Mr. Chairman, I have supported prod-
uct liability reform for over a decade.
In 1988 I presided over the infamous
‘‘torts class from hell’’ when the Com-
mittee on Energy and Commerce spent
10 long days in a markup to report a
product liability reform bill. Regret-
tably, that bill died when other com-
mittees failed to take action. Since
then, I have repeatedly cosponsored
other major legislation on this subject
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and have sought to see to it that it was
enacted into law.

I observed that this is a painful proc-
ess to me because it is my view that
the bill is being rammed through the
House. Unlike previous efforts, there
has been little meaningful attempt to
work out a bipartisan piece of legisla-
tion, fair and balanced. The rush to
judgment has produced a number of de-
fects, inconsistencies, and errors, and
indeed it has been fraught with what I
view as being procedural errors and
failures. Despite my misgivings about
the process and certain provisions, I
voted in favor of the Committee on
Commerce bill. I did so because the
core of the bill was consistent with
those that I had previously supported
and because there were assurances
made at the markup that some of the
bill’s shortcomings would be corrected.

I will note, however, that under the
probable rule, opportunities to correct
some of the defects which I seek will
become much smaller and much less
opportune, but before the ink on the
Committee on Commerce bill was dry,
Chairman HYDE and Chairman BLILEY
introduced yet another bill, H.R. 1075.
This new bill differed significantly
from the bill I voted for in committee.

One major change is the punitive
damages provisions of H.R. 1075. They
apply to all actions for harm, not just
product liability actions. I am curious
why this is so. It is possible it is moti-
vated by any of a number of reasons,
one, to protect all wrongdoers from pu-
nitive actions and two, to open up the
bill so perhaps more extreme legisla-
tion unrelated to product liability re-
form might be considered. I hope that
that second course will not be followed.
The idea of limiting punitive damages
and product liability actions is some-
thing I am willing to consider carefully
but I do not believe that this legisla-
tion should be use to enact wholesale
changes to all of our Federal and State
law with regard to civil actions in the
courts of the Federal Government or
the several States.

I am particularly concerned about
the amendments that might arise to
limit medical malpractice liability and
to put severe limits on noneconomic
damages in all civil cases. I believe
that something should be done about
medical malpractice liability, but I be-
lieve it should be done carefully and
with consistency in terms of good prac-
tice of the kind that we have seen over
the years. This bill should be about
product liability reform, not about re-
writing liability laws for all State and
Federal cases.

Amendments that go to key provi-
sions in this bill on product liability
reform should be debated on and they
should be voted on and sufficient time
should be given. If the bill becomes an
attempt to rewrite all civil liability
law without hearings, without consid-
eration in the committees of jurisdic-
tion, and without proper notice and op-
portunity to participate for all Mem-
bers, it will certainly diminish biparti-

san support for the bill and threaten
support for product liability reform.
That would be a shame because we
worked too long to try to achieve re-
form of what is a serious economic, so-
cial, and other problem.

I will participate in the debate al-
lowed by this rule. I intend to listen to
the arguments on all sides. I hope that
fair and balanced debate will lead to
fair and balanced product liability re-
form legislation, as I have for many
years. But this bill cannot become a
vehicle for another attempt to deal
with issues outside the needed reform.

Mr. HYDE. Mr. Chairman, I am
pleased to yield 3 minutes to the gen-
tleman from Pennsylvania [Mr.
GEKAS].

Mr. GEKAS. I thank the gentleman
from Illinois.

Mr. Chairman, when the evidence is
in, we hope that the American public
acting as the jury of us all will be able
to render a final verdict in favor of
what we are attempting to do here, and
exhibit A among the evidence that we
are going to present the American peo-
ple is title III, for instance, in this bill.

Here is the situation, and I ask the
public to weigh this. We have an indi-
vidual who is suffering from severe
heart disease. The doctors who were at-
tending this individual insist that the
only way that life can be saved or life
made better for this individual is for a
valve of some sort to be implanted in
the body of this individual. It has come
to pass that medical devices that are
intricately prescribed for this kind of
condition have become scarce on the
market, not because the innovative
spirit of the scientists and doctors and
practitioners and inventors who are in-
volved in this field do not have new
products and new ways of doing things,
but because suppliers of the raw mate-
rials that go ultimately into the manu-
facture of these medical devices have
found themselves liable to suits in
which they have been found not to be
culpable in the long run, but which has
caused them millions of dollars in ex-
penses for litigation, not to mention
the time expended away from their or-
dinary business to defend a suit that
ultimately ends up on their favor, but
because they do not want the hassle of
this kind of liability, they are leaving
the marketplace, and that leaves the
individual with the heart disease, the
consumer, if you will, because this is a
pro-consumer tenet that we are ad-
vancing here on this products liability
bill, that consumer no longer has ac-
cess to a heart valve that is important
to saving that individual’s life. That is
what this is all about, and we can ex-
pand this type of example to hundreds
of other examples in the marketplace
which prevent, because of liability
suits and the reluctance of companies
to advance new products, depriving the
consumer of lower prices, of a better
selection, of new innovation devices
and, in the example that I have offered
to you here tonight and which is sup-
ported by many people in this room

here tonight, the consumer, the
consumer that we most want to bene-
fit, the patient, the heart disease pa-
tient, the brain-damaged individual,
the one who requires a hip joint or any
other kinds of medical devices that can
save lives or produce a better quality
of life, the marketplace is shrinking
because we do not have the type of leg-
islation which we offer here tonight.

Mr. CONYERS. I am delighted to
yield 4 minutes to the gentlewoman
from Colorado [Mrs. SCHROEDER].

Mrs. SCHROEDER. Mr. Chairman, I
thank the gentleman from Michigan
for yielding.

Mr. Chairman, I think the way to
frame this bill is this is the Washing-
ton-knows-best bill, and, for the life of
me, I cannot figure out why we are
doing this. We are here upsetting over
200 years of tradition and we are doing
it after almost everyone has gone
home. Let’s face it, only the commit-
tees are here debating and this whole
thing has been ramrodded through.

We are beginning to see now what
people who contributed to the cam-
paign are getting. The fat cats are
going to get their tax cuts and they are
going to get a huge liability shield, be-
cause that is what we are really con-
structing here is a shield for them
against any liability.

It is almost like saying the Congress
has now decided that the highest value
in America is making money, making
money at any cost. I mean, we want
these fat cats to not have to deal with
regulation, heaven forbid, because they
might have to make something safe,
and then, if you have taken the regula-
tion away, you have got to change the
legal rules, because otherwise, they are
going to get sued.

So if we can take away the regula-
tion and take away the legal rules,
wow, and America will be out there and
we will be competitive again. I guess
this is the new trickle down thing. So
the employers will all be happy be-
cause they will have more money and
hire more workers if the workers do
not happen to get hurt. But if they do,
it is too bad.

I find this really, really surprising,
because this has very severe limits on
damages. We are saying to all the
State legislatures, we know better
than you. Of course not in school
lunch. We are going to take school
lunches and give it back to the State
legislature. They are nutritional ex-
perts but they do not know anything
about product liability or torts or
whether or not they want to put puni-
tive damages on sexual abusive people
and so forth and so on. We are going to
take all that away from them and they
get to do nutrition, which I think is
really interesting.

Mr. FRANK of Massachusetts. Mr.
Chairman, will the gentlewoman yield?

Mrs. SCHROEDER. I would be happy
to yield to the gentleman from Massa-
chusetts.

Mr. FRANK of Massachusetts. Mr.
Chairman, I do not want her to suggest
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that our friends on the other side are
indifferent to the fate of these children
at the Federal level. Is it not true that
if everything they want goes through,
while the school lunch program would
be in the hands of the State and they
would decide without competitive bid-
ding who would be the suppliers, if a
child in fact were to have an untoward
incident in what he or she ate, they
would sue under Federal law so it
would be a State administered law but
it would be a Federal lawsuit?

Mrs. SCHROEDER. You got it. And
then, of course, the child, not having a
wage, would have a lot of trouble be-
cause of noneconomic damages, and
children are certainly, most of them, I
think the child labor laws are still in
effect, but I have not looked, is that in
the contract too, because a child does
not have a job, they come out on the
short end of the stick because they fall
under the noneconomic damages that
we are talking about.

I just find this something that is
very drastic, and it really is changing
the course of what we thought govern-
ment was for. I thought government
was to help protect the little guy from
the big guy. Now we are finding out the
government is helping protect the big
guy from the little guy.

Well, most of the big guys I know
have done a pretty good job of protect-
ing themselves and I must say, I am
very, very saddened by this.

b 2100

Mrs. SCHROEDER. As I stand here
looking at things that States have
done that make sense to me, I am sad-
dened. When you see people saying we
ought to get kingpin drug dealers that
are out pushing drugs to young kids
and we ought to be able to get them in
civil court, where obviously the stand-
ards are not as high, and we ought to
be able to hit them with punitive dam-
ages, we are going to come in tonight
and say no, we do not think so. We do
not want kingpins to pay more than
$250,000.

Mr. BLILEY. Mr. Chairman, will the
gentlewoman yield?

Mrs. SCHROEDER. I yield to the gen-
tleman from Virginia.

Mr. BLILEY. Is the gentlewoman a
lawyer?

Mrs. SCHROEDER. Yes, I most cer-
tainly am.

Mr. BLILEY. Is the lady’s husband a
lawyer?

Mrs. SCHROEDER. Yes, he most cer-
tainly is.

We know what punitive damages are,
and what we are doing tonight is we
are putting a cap on punitive damages.
Now, the $250,000 might be a lot to us,
but to a kingpin drug dealer it is not
very much.

Mr. BLILEY. Mr. Chairman, I yield
such time as he may consume to the
gentleman from Ohio [Mr. OXLEY], the
chairman of the subcommittee.

Mr. OXLEY. Mr. Chairman, I rise in
support of the Common Sense Product
Liability and Legal Reform Act. Prod-

uct liability reform has occupied the
Subcommittee on Commerce, which I
chair, for almost two decades. It is tes-
timony to the strength of the opposi-
tion that never before has this House
considered comprehensive liability re-
form, but a new day has dawned. Let
those who wish to defend the status
quo do so, but my sense is that the
American public is far ahead of them
on this very important issue. Members
of both the majority and the minority
parties have worked hard for many
years on product liability reform, and
at least success is in sight.

Our bill comes to the floor today
under the able leadership of Chairman
BLILEY, and I commend him for his ef-
forts. I thank the ranking committee
member, my friend from Michigan, Mr.
DINGELL, for his leadership on this
issue over the many years. I know he is
frustrated by both the pace and the
process of this bill, but I commend the
gentleman for his commitment to re-
form, which has remained constant
through these years.

I also want to thank the gentleman
from Louisiana [Mr. TAUZIN], my rank-
ing member, again for his excellent
work in this area. I also want to thank
the Committee on Energy and Com-
merce staff who has worked long and
hard, Doug Bennett, Robert Gordon,
and Hugh Halpern for the majority,
David Tittsworth for the minority, for
their constant and hard work as well.

My colleagues on both sides of the
aisle know that the product liability
system in America costs the people of
this country dearly. We pay more for
products, we are denied life-saving
medicines, we force companies to lay
off workers, and we suffocate innova-
tion. Just listen to the numbers.

Because of product liability exposure,
47 percent of American manufacturers
have withdrawn products from the U.S.
market; 39 percent have decided not to
introduce new products; 25 percent
have discontinued new product re-
search. These decisions hit consumers,
and it hits them hard. The Conference
Board reports that again as a direct re-
sult of existing product liability laws,
36 percent of American manufacturers
have stopped some manufacturing; 15
percent have laid off workers; and 8
percent have closed plants. What does
our product liability system offer
American workers? Lost jobs and lost
opportunities.

Mr. Chairman, opponents of this leg-
islation have portrayed the bill as
anticonsumer. Nothing could be fur-
ther from the truth. The status quo is
anticonsumer and antiworker. Ameri-
ca’s liability system is a huge liability
to American and its workers.

The bill before us today is effective,
it is fair, and it is long overdue. It pro-
tects the right of those injured by de-
fective products to recover all dam-
ages, both economic and noneconomic.
It puts an end to the abuse of punitive
damages and provides a reasonable
statute of repose.

Manufacturers will be encouraged to
innovate and compete and sellers of
products will no longer face unlimited
punishment for sins they did not com-
mit. H.R. 956 loosens the self-imposed
strangled hold our liability system
places on the American economy.

Mr. Chairman, I do not want to take
a lot of time, so I will close with the
words of Francois Castaing, vice presi-
dent of engineering for Chrysler Corp.

It is well understood that product liability
laws have a purpose. They are supposed to
compensate for injury, promote safety and
penalize gross negligence. If a corporation is
irresponsible, it should be held accountable.
But the situation in the United States has
gone beyond punishing gross negligence. Now
punishment is meted out for many risks that
simply cannot be avoided when a product is
produced and sold to a public that has wide
discretion in how it chooses to use that prod-
uct. When no distinctions are made in as-
signing responsibility for risk and all compa-
nies are held responsible—and penalized—for
all risk, the ability to innovate, engineer,
and compete is compromised.

Mr. Chairman, I am in strong support
of this legislation. We have worked on
this for a number of years in our com-
mittee. I think the efforts by the Com-
mittee on the Judiciary and our com-
mittee have brought us here today,
where we can pass an outstanding bill
with a good, strong, bipartisan support.

I would say to those who would con-
tinue to defend the status quo, that the
burden of proof is on you to prove that
the current system is not inimical to
the American worker.

Mr. TAUZIN. Mr. Chairman, would it
be useful for the Chairman to summa-
rize how much time remains for each of
the parties?

The CHAIRMAN. The gentleman
from Louisiana [Mr. TAUZIN] has 26
minutes remaining; the gentleman
from Virginia [Mr. BLILEY] has 22 min-
utes remaining; the gentleman from Il-
linois [Mr. HYDE] has 19 minutes re-
maining, and the gentleman from
Michigan [Mr. CONYERS] has 22 minutes
remaining.

Mr. TAUZIN. Mr. Chairman, I yield 5
minutes to my friend, the honorable
gentleman from Texas, [Mr. BRYANT].

Mr. CONYERS. Mr. Chairman, I yield
1 minute to the gentleman from Texas
[Mr. BRYANT].

The CHAIRMAN. The gentleman
from Texas [Mr. BRYANT] is recognized
for 6 minutes.

Mr. BRYANT of Texas. Mr. Chair-
man, I thank the gentleman for yield-
ing.

I would say to the gentleman from
Ohio [Mr. OXLEY], yes, Chrysler Corp.
ought to be quoted in this debate. They
have had the best 5 or 6 years of the
company’s history. They are doing ex-
tremely well. I own two of their prod-
ucts. So is Ford and so is General Mo-
tors. They are doing better than ever.
Products liability cases have not kept
them from doing well. They are doing
extremely well.

I will say to the gentleman from Vir-
ginia, [Mr. BLILEY] who said a moment
ago at the beginning of his remarks
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that this is the end of 20 years of work-
ing on products liability reform, the
truth is, this is the culmination of 20
years of these big companies campaign-
ing for products liability reform. Not
based possible upon any empirical data,
because there is not any to support
your case; not based upon any eco-
nomic studies, because there is not any
to support your case.

You called the witnesses before your
committee, Mr. HYDE, and you called
them before your committee, Mr. BLI-
LEY. You all set up these hearings, and
I was at both of them. And I asked the
question, do any of you guys have an
empirical data to show that there is a
products liability crisis in terms of the
increase in the number of cases or in-
crease in the size of the verdicts? And
they all said no, we do not have any
data like that.

In fact, the data is just the opposite.
The National Center for State Courts
finds that product liability cases are
only 4 percent of all tort filings; tort
filings are only 9 percent of all civil fil-
ings; civil filings are only 27 percent of
all cases; which means that product li-
ability cases represent a mere .36 per-
centage point of the civil caseload.
Thirty-six hundredths of a point of the
civil caseload.

In addition, in recent years the num-
ber of product liability filings has been
steadily declining. If you challenge me,
I will quote the studies for you. Stead-
ily declining.

There is no data to support the move-
ment you are asking this House to take
in this bill. The fact is this is the cul-
mination of a 20-year campaign that
goes on, on the radio as we speak. One
of the cases that you all like to talk
about and be derisive of and they like
to talk about on the radio all the time
is the McDonald’s coffee case.

Well, we found out the other day why
you had not heard the other side of the
McDonald’s coffee case, because the
lady who filed the case has a secrecy
order imposed upon her. She could not
talk about it. While McDonald’s was
talking about it, she could not talk
about it. What were the facts? McDon-
ald’s was warned 700 times by com-
plaints from people saying they had
been burned by this super-heated cof-
fee.

The average temperature of the cof-
fee was 180 to 190 degrees. You are
warned not to keep your hot water
heater over 135 degrees because it
might scald your children. Yet McDon-
ald’s continued. Here are pictures of
three cases that you did not read about
right here. You did not hear about
these cases.

Here is an 11-year-old boy from South
Carolina. The coffee he was holding
spilled, causing horrible scalding. Tests
conducted during the trial showed that
the coffee was 180 degrees when spilled,
even though it was poured 15 minutes
earlier. That is what happened to that
11-year-old kid.

I have a picture here of a 3-year-old
child. She was burned when she was

11⁄2-years-old. The same situation.
McDonald’s coffee, they were warned
but they did not do anything about it.
Other folks in the coffee business have
not had this problem.

This woman, this is a tragic case.
She was critically burned when a cup
of McDonald’s coffee burned down the
front of her body in Las Cruces, NM.
She spent the following months in the
hospital, remained wheelchair bound
after the discharge, the wounds never
completely healed, and she died 2
months after being released from the
hospital.

Now, you can make fun of these cases
if you want to, but what are these peo-
ple supposed to do, Mr. HYDE? What are
these people supposed to do, Mr. BLI-
LEY? Just take it? They complained
and nothing was done. The only way
you get corporate America to move is
tell them if you do not do something
about it, you are going to be sued or
you are going to lose money one way or
the other. How else are they to deal
with it?

You can make fun of these people if
you want to, but they were burned,
they were hurt. So they took the case
to finality. You did not hear about
these cases. You heard about the so-
called $2.7 million verdict which that
lady got. You know what? She got it
because the jury heard this company
had 700 times been warned and still did
not change their behavior. The jury got
mad and stuck them with a big giant
punitive verdict. Of course, it was cut
down to $400,000 by the judge later.

That is what goes on, and that is
what you are trying to prevent. You
have put a cap now on punitive dam-
ages in this bill. What a curiosity.
Your cap on punitive damages now
says that even if a person is found
guilty in court of sexually abusing a
child, now the Republican bill is going
to put a cap on the punitive damages.

I think what I have said speaks for
itself. This is a bad bill. You ought to
be ashamed for bringing it before the
House.

Mr. DOGGETT. Mr. Chairman, will
the gentleman yield?

Mr. BRYANT of Texas. I yield to the
gentleman from Texas.

Mr. DOGGETT. Let me ask the gen-
tleman if the lack of any data to sup-
port this bill is why these special inter-
ests are hiding behind the skirts and
the little league outfits of the Girl
Scouts of America, and whether you
are aware of the fact that the Girl
Scouts of America have repudiated this
ad that is on television?

Mr. BRYANT of Texas. I am aware of
it. It is an outrage. That is exactly why
they are hiding behind it. They have no
empirical data to back that bill up.

Mr. DOGGETT. For every one of
these so-called horror stories they tell
us about, there is a real live horror
story, just like you told us about at
McDonald’s.

Mr. HYDE. Mr. Chairman, I yield my-
self 30 seconds to tell the gentlemen on
the other side I have 3 pages of studies

here. I know they are not familiar with
them, but if they want to see them, we
will get them Xeroxed and have them
sent to their offices.

Mr. Chairman, I yield 3 minutes to
the gentleman from Ohio [Mr. HOKE].

Mr. HOKE. Mr. Chairman, I thank
the gentleman for yielding, and I thank
the gentleman for his leadership in
bringing this bill to the floor. It has
been a long time coming. I would say
to my friends on the other side of the
aisle, first of all, that I personally sat
in a meeting in which the executive di-
rector of the Girl Scouts of America for
Washington, DC, told an entire group
of people in a public place that they
had to sell 87,000 boxes of Girl Scout
cookies just to pay their insurance pre-
miums; that they no longer can use
diving boards in their pools, they can
no longer rent cars, they no longer can
have horses in the summertime in their
camps, because of their problems with
liability insurance.

The other thing I would say is, what
I really want to talk about is exactly
what they are concerned about, and
that is special interests, because the
fact is that there are Democrats in this
House that are working overtime to de-
feat these reforms to end lawsuit
abuse. And it is an ugly side of Amer-
ican politics that is rarely talked
about. But you have got to follow the
money if you want to figure out what
is really going on.

What you find out when you follow
the money is that in the 1993–94 cycle,
341 Democrats were given money by
the American Trial Lawyers Associa-
tion. Ninety-four percent of all of the
contributions that that PAC, that spe-
cial interest political action commit-
tee gave were to Democrats. Thirteen
out of 15 Members, Democrat Members
of the House Committee on the Judici-
ary received substantial contributions,
up to $12,000. We are talking about
$114,500, $2 million given in the last
cycle, the 1993–94 cycle, to Democrat
candidates.

While it is lovely to talk about that
this is for the women and this is for
children and what we are really doing
is protecting consumers, I thank you
have to ask yourself who is really
being spoken for in this regard.

Mr. Chairman, just to sum up, the
fact is if you want to take a look at
politics in America, it would be very
disingenuous, you would be missing the
point, if you did not also look at the
money. When it comes to money, the
trial lawyers have purchased them-
selves an awful lot of time in this Con-
gress. They have made tremendous in-
vestments over a long, long period.
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And when you are going to see this
debate, you will see this debate
couched in the terms of consumers ver-
sus anticonsumers, of prochildren ver-
sus antichildren, of prowomen versus
antiwomen. That is not what this de-
bate is about. It is pro-trial lawyers
against proconsumers, people who are
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really trying to make the system work
for American workers once again.

Mr. CONYERS. Mr. Chairman, I yield
4 minutes to the gentleman from Mas-
sachusetts [Mr. FRANK].

Mr. FRANK of Massachusetts. Mr.
Chairman, we are seeing over these
next couple of days one of the most
complete degradations of the legisla-
tive process I have ever been sorry
enough to witness. I am a supporter of
product liability reform. I voted in the
last Congress for medical malpractice
reform. I voted for caps. I was prepared
to support a good product liability bill,
but the procedure and the substance to
which we are going to be subjected over
the next couple of days are so degraded
and degrading and I cannot be part of
it.

In the first place, we have the great
inconsistency of people talking about
States’ rights. And the gentleman from
Illinois said, Well, we are being incon-
sistent. No, most of us have not
claimed to be either consistently for
States’ rights or Federal rights. Many
of us have said, You look at it issue by
issue and you see what makes the most
sense.

The Republican Party that has
clothed itself in States’ rights garb
until and unless their corporate allies
decide they want it differently and
then they change. And when the cor-
porate allies say, Do not let States ex-
periment with single-payer health in-
surance, don’t amend ERISA, they say,
OK. And when we federalize tort law,
they say, OK, especially when it has
nothing to do with manufacturing.

We heard a great rationale from the
Chairman of the Committee on the Ju-
diciary. This is all about manufactur-
ing. The gentleman said in the Rules
Committee, This is about exports. We
don’t export Little Leaguers. Some-
times they play the Taiwan but they
come back. They are not an export.

The amendments that are about to
come—and this is all preordained,
these amendment will pass—the
amendments that are going to come
will put limits on the amount of non-
economic damages that can be awarded
into virtually any civil case in Amer-
ica. So this argument that this is justi-
fied because manufacturing is an eco-
nomic activity is nonsensical. The Girl
Scouts do not manufacture.

There may or may not be a case for
covering the Girl Scouts or the Little
League or every other lawsuit, but we
are are not talking about manufactur-
ing. We are also not talking about any-
thing that resembles a respectable leg-
islative process. In the Committee on
the Judiciary controversial amend-
ments on medical malpractice, et
cetera, that were offered were with-
drawn so they couldn’t be debated.
They will now come forward here.

I have voted in the past for medical
malpractice reform. I have voted for
limitations, and I say to my friends
who are pressing for that, if you make
a pact of this sort to take legislation
and give it no hearing in this Congress
and no markup in committee, if it is

withdrawn and then pulled back, and
then it comes up to be debated for a
grand total of 40 minutes in the House,
do not expect those of us who conscien-
tiously agree with you to vote with
you.

We have a list of amendments, 40
minutes, 20 minutes, 10 minutes, ex-
tending this legislation to virtually
every civil lawsuit in America, express-
ing the contempt the majority appar-
ently feels for the jury system, because
what they say is the jury does not
count.

We got an example of the intellectual
level of the argument when the gentle-
woman from Colorado was interrupted
by the gentleman from Virginia. The
gentlelady was nice enough to yield
and the gentleman said, Are you a law-
yer and is your husband a lawyer? That
is third-grade type of debate and this is
what we are getting in this complex
legislation.

If you only have 40 minutes to talk
about it, I suppose that is what you
get. And it comes from someone who
has been supportive of malpractice re-
form and who wants to support product
liability reform. I say to those of my
friends who want it, if you are serious
about it, you will break this alliance
with people who show such disrespect
for the legislative process, such dis-
respect for your intellects, such total
disrespect for the jury system, and de-
cide because they have raw numbers,
people who will vote however they are
told, then they will win. They will win
a short-term victory and and they will
discredit the important cause of prod-
uct liability reform and those of us
who really want to see it will in fact be
suffering, because what will happen is
by this unfair, overloaded, under-de-
bated bill, they will bury the good.

Mr. BLILEY. I yield myself 11⁄2 min-
utes.

I will point out to the gentleman on
the other side that between 1973 and
1988 product liability suits in Federal
courts increased 1,000 percent. In State
courts, the increase was between 300
and 500 percent. One estimate of the
total cost of these suits is $132 billion
a year, a sum equal to the combined
profits of the Nation’s 200 largest cor-
porations. And I stipulate that that is
the reason that we are here debating
this.

To the gentleman from Massachu-
setts I would say, when we were ac-
cused today in a bill that we passed
overwhelmingly with bipartisan sup-
port for securities litigation reform,
that we were bringing this because we
were rewarding our fat cats, maybe
some of us might beg to say that the
gentleman on the other might be try-
ing to defend them.

Mr. Chairman, that may be one of
the reasons that they so vociferously
defend the current system is that one
of the heaviest contributors to their
campaign coffers are the trial lawyers
of the United States.

Mr. Chairman, I yield 3 minutes to
the gentleman from Colorado [Mr.
SCHAEFER].

(Mr. SCHAEFER asked and was given
permission to revise and extend his re-
marks.)

Mr. SCHAEFER. Mr. Chairman, I
thank the gentleman for yielding time.

PARLIAMENTARY INQUIRY

Mr. BRYANT of Texas. Mr. Chair-
man, I have a parliamentary inquiry.

The CHAIRMAN. The gentleman will
state it.

Mr. BRYANT of Texas. Do the rules
prohibit implying a motive or the im-
proper motive on the part of your ad-
versary in debate for presenting legis-
lation?

The CHAIRMAN. The rules of the
House prevent Members from engaging
in personal attacks.

Mr. BRYANT of Texas. I thank the
Chair. But my further inquiry was, do
the rules prohibit you from implying a
prohibited motive, unsavory motive for
offering amendments for advocating
legislation?

The CHAIRMAN. The rules do not
prohibit Members from engaging in dis-
cussions of political motivation.

Mr. BRYANT of Texas. What about
motivations that relate to your per-
sonal occupation or your personal
sources of income?

The CHAIRMAN. The rules prohibit
Members from engaging in personal at-
tacks.

Mr. BRYANT of Texas. I thank the
Chair.

Mr. SCHAEFER. Mr. Chairman, I rise
today in strong support of the Common
Sense Product Liability and Legal Re-
form Act of 1995.

Members of the House, frivolous liti-
gation has become a fact of American
life whether we like to recognize it or
not. Too often bringing people to court
has taken the place of personal respon-
sibility. Much of this behavior is due to
the distorted incentives built into our
current product liability laws.

Today, many people no longer look
at themselves first to blame but in-
stead search out the easiest way for a
big court settlement. Overzealous liti-
gation costs consumers literally bil-
lions of dollars every year. This price
inflation comes in the form of liability
insurance costs built to price products
and services, estimated to be approxi-
mately $1,200 per person each year.

This litigation tax, as you might call
it, is extremely regressive, raising the
price of products to those that least
can afford them. Unfortunately, the
Committee on Commerce and Commit-
tee on the Judiciary have crafted a
piece of legislation that restored sanity
to the Nation’s liability system. I
would like to address one portion of
that and that is the biomaterials ac-
cess provision, and my good friend the
gentleman from Pennsylvania [Mr.
GEKAS] did hit on that but I would like
to expand a bit.

One of America’s leading industries
is the biomaterial device field. These
products literally save and enhance
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lives everyday from pacemakers to ar-
tificial heart valves to cataract re-
placements. These products provide re-
covery and allow people to continue
their lives.

The suppliers of base materials often-
times provide the manufacturer with
elements of the device that are too
costly to produce except in mass quan-
tities but alone have no implant value
or purpose. Unfortunately, in recent
times these suppliers have been named
as codefendents in lawsuits, and in al-
most every case they are cleared of
wrongdoing or negligence. Neverthe-
less, in the process they are forced to
expend financial resources to achieve
exoneration and to provide insurance.

The litigation risk has caused many
supply companies to simply stop pro-
viding base materials for these lifesav-
ing devices. Consequently the inability
of device manufacturers to obtain the
needed base supplies is causing the
death of the biomaterials industry in
this country.

The biomaterials section addresses
this tragic consequence of overzealous
litigation. This language will ensure
that simply unless the supplier is neg-
ligent in the design specification re-
quested by the device manufacturer or
if the supplier is also a party in the
overall manufacture or marketing of
the device, the supplier is cleared of li-
ability.

Mr. Chairman, I urge my colleagues
to support this long overdue legisla-
tion, the Common Sense Product Li-
ability and Legal Reform Act, which
will help put an end to frivolous litiga-
tion while preserving each person’s
right to seek out compensation for real
injury.

Mr. TAUZIN. Mr. Chairman, I yield
myself 6 minutes.

Mr. Chairman, let me return the very
fine compliments of the gentleman
from Ohio [Mr. OXLEY] the chairman of
our subcommittee, for the work that
was done in our Committee on Com-
merce on this bill.

I should also quickly acknowledge
the extraordinary efforts put in over
the last 12 years of the former chair-
man of our committee, Mr. DINGELL,
who spoke earlier tonight. Mr. DINGELL
has been committed to the issue of
product liability reform for many,
many years. This was in 1988 when our
committee finally agreed upon a prod-
uct liability reform bill and produced
it for the House, that bill unfortu-
nately never made it to the House floor
because it could not come out of the
other subcommittee of jurisdiction. As
a result, the product liability reform
bill that Mr. DINGELL and our commit-
tee fought so hard for in 1988 died its
unnatural death in Congress and it has
never until this day had a chance to be
debated again.

The bill we have before us is in many
ways like that bill of 1988 and in many
substantial ways very different. It is a
bill that does, in fact, divide standards
of liability between economic and non-
economic damages.

Joint and several liability for eco-
nomic losses, the losses you can put
your finger on, the ones you can put an
easy dollar equation on, and several
proportionate liability for non-
economic losses, losses that are harder
to estimate, the pain and suffering, the
mental anguish and such that jurors
very often award in numbers that sur-
prise us.

The bill also deals, as our bill did in
1988 with punitive damages, also it
deals with them very differently and
with a statute of repose although it
deals with it very differently.

I want to for a minute talk about
those differences. In the statute of
repose that we produced in 1988, a stat-
ute, a section of the bill that was de-
signed to end liability for products
that were manufactured many years
ago, the statute of repose time was set
at 25 years. This bill sets it at 15. We
are told the reason it is set at 15 is to
coincide more nearly with State stat-
utes of repose which are generally in
the 10- to 12-year range. But the big
difference is that this statute of repose
extends beyond capital goods, the
goods that are normally depreciated,
heavy machinery, and now extends to
all products. That is a big change and
one that we will want to debate I am
sure when we get to the amendments
on that section and on the bill.

On the punitive damages area, there
are two very—three very large dif-
ferences as we look at the bill as it
arises on the floor. The first large area
of difference is the fact that the puni-
tive damage cap, which is set in this
bill which was apparently not in the
bill in 1988, is set not only at $250,000 on
products but it now is made to apply to
all tort law and all civil suits, both
State and Federal law, in civil actions
for harm where plaintiffs, in fact, prove
by a clear and convincing evidence con-
duct that was specifically intended to
cause harm, intentional harm.

b 2130

There are two other differences. In
the bill that we produced in 1988, we
clearly said that the provisions on
statute of repose did not apply to any
plaintiff who did not have their medi-
cal bills paid. That bill, that provision,
is still included in this bill, but I un-
derstand there will be an amendment
from the other side to delete that lan-
guage. I hope that does not occur, I
hope we have a chance to debate the
reason why that provision was in the
1988 bill and is currently contained in
this statute.

In the punitive damage area, there
was an exemption from punitive dam-
ages for drugs that were previously ap-
proved by the FDA. That exemption
has been deleted from this bill. There
will be an attempt, I will join in that
attempt, to reinstate that exemption.
The reason is, punitive damages are de-
signed in our civil procedure as a quasi-
fine. How ludicrous it is to find a com-
pany for producing a product that we
ourselves as a government approved. If
that product causes some harm, it

makes sense to make sure the harm is
repaid, the harm is made whole, but
should the government punish someone
in a civil action or in a regulatory or
criminal action for an action that the
government itself approved? We are
going to debate that tomorrow and I
hope frankly we can come to the con-
clusion that that exemption ought to
be returned to the bill as it did apply
to the bill in 1988.

As I said, the major difference in the
punitive damage section is a cap in this
application to all civil suits. We will
debate that. I personally have a prob-
lem with punitive damages in civil
suits, so capping them is not as severe
a problem for me as it is for other
folks.

But I want to make a point that I
hope we get a chance to make in debate
tomorrow. I am disappointed frankly
when I see the list of amendments that
will be offered that we will not have an
opportunity to offer more amendments
in this section. Punitive damages are
designed to punish a defendant who put
us all at risk. My question is why
should those damages go to the plain-
tiff? My question is why should not a
very large percent of those damages go
to the general public? If a company, a
person, puts us all at risk with a prod-
uct, the plaintiff obviously ought to re-
ceive some benefit for having brought
that suit and called that to the court’s
attention and recovered some measure
of damages for the rest of us. But a pu-
nitive damage award, a quasi-fine,
ought to in fact insure to the benefit of
the public at large. Some States have
done that in their laws. We will have a
chance to look at at least one amend-
ment that does that but I would hope
that the majority would permit us to
look at different ways of characterizing
punitive damages so that the public at
large benefits when a fine is levied in a
civil case in the form of a punitive
damage.

Mr. Chairman, I reserve the balance
of my time.

Mr. BLILEY. Mr. Chairman, I yield
myself 11⁄2 minutes.

I would ask my friends on the other
side of the aisle, do they think there is
really any coincidence in the fact that
for 20 years the Judiciary Committee
has refused to allow a bill on this sub-
ject to come to the floor for debate and
the fact that their members that were
there in the majority received over-
whelming contributions from the Trial
Lawyers Association?

Mr. BRYANT of Texas. Will the gen-
tleman yield?

Mr. BLILEY. On his own time.
Mr. BRYANT of Texas. You asked a

question. Let me answer it for you. Do
I have the time, Mr. Chairman?

The CHAIRMAN. The committee will
be in order. The gentleman from Vir-
ginia controls the time.

Mr. BRYANT of Texas. Will the gen-
tleman yield?

The CHAIRMAN. The gentleman
from Virginia is recognized.
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Mr. BLILEY. Would the Chair ask

the gentleman to stop interrupting?
The CHAIRMAN. The gentleman

from Virginia controls the time and is
recognized.

Mr. BLILEY. I thank the Chair. May
we have order?

The CHAIRMAN. The committee will
be in order.

Mr. BLILEY. I thank the Chair.
I also would point out that in a re-

cent article in the Wall Street Journal
that Creighton Hale, the CEO of Little
League Baseball, wrote of a case in
which a volunteer coach was sued for
punitive damages in pain and suffering
after one of his youthful outfielders
was beaned by a pop fly. These types of
suits lead to skyrocketing insurance
costs.

A spokesman for the Girl Scout
Council of the Nation’s capital tells us
that they have to sell an additional
87,000 boxes of cookies annually just to
pay their liability premiums.

With that, Mr. Chairman, I yield 4
minutes to the gentleman from Illinois
[Mr. HASTERT], a valued member of the
committee.

Mr. HASTERT. I thank the gen-
tleman for yielding me the time, and I
certainly thank him for his great work
on the bill on product liability. And
certainly the gentleman from Ohio
[Mr. OXLEY], our chairman of the sub-
committee, has done yeoman’s work as
well, working the last few years with
the gentleman from Michigan [Mr. DIN-
GELL], the chairman of the then major-
ity, in trying to put together H.R. 1910.

I have been involved in trying to
work on product liability since I first
came to Congress and certainly have
looked forward to participating in this
debate on the floor for many, many
years.

Last year I was the cosponsor with a
gentleman from the other side of the
aisle by the name of Doc Rowland, a
former member from Georgia, who was
committed to bringing on the Fairness
in Product Liability Act, and along
with that we had garnered 126 cospon-
sors from both sides of the aisle.

I might also add that many of the
provisions of this bill came from H.R.
1910, which was that act. It is plain to
see that this is a bipartisan issue.

I was also extremely pleased to see
that this issue was important enough
that it was included in the contract.

As Members know, this issue of prod-
uct liability reform is a mature issue
that has been around for some 14 years.
The Committee on Commerce was for-
tunate to hear from some true veterans
of the field that have appreciated the
hard work and commitment that many
have made to this issue. I know they
are just as pleased as I am to see the
House is finally considering it on this
floor.

Since I first became involved with
product liability, I have been amazed
at the adverse effects our current sys-
tem has on American productivity,
competitiveness and innovation.

We talk here a lot in Congress about
competitiveness. We try to find ways
to encourage it through legislation. I
can tell Members without a doubt that
if we enact this bill, we will boost the
ability of American industry to com-
pete. The best news is it will not cost
taxpayers a dime.

United States liability costs are 15
times greater than Japan’s and 20
times greater than Europe’s. These
costs represent American dollars not
spent for research or development or
employee benefits or new job creation.
U.S. costs are higher because all manu-
facturers, U.S. or foreign, sell most of
their products at home. Since liability
costs per product are based on liability
exposure, and exposure is so much less
under the legal systems of our competi-
tors, our liability costs are higher than
those of other countries.

It seems to me that we should be en-
couraging American companies to stay
in business. But this flawed system
under which we currently work has
just the opposite effect. We are not
saying that you cannot file a suit if
you have been wrongfully harmed or a
company has been knowingly neg-
ligent, but if you pick up your lawn
mower to use as a hedge trimmer, then
you should not be able to sue the man-
ufacturer. This bill only limits the
number of lawsuits that have little or
no merit.

If we were only interested in employ-
ing lawyers, then maybe we would not
need to be concerned about product li-
ability. But American families are pay-
ing more for everything they buy, from
their air conditioners to their Zenith
TV’s, because companies must pay bil-
lions for meritless lawsuits.

I know some argue that we simply do
not need to create uniform standard
product liability laws. I have heard the
opponents of the bill saying Repub-
licans are doing an about-face, trying
to pass laws on States from the Federal
level, but the fact of the matter is that
the creation of Federal uniform stand-
ard laws has been called for twice by
the National Governors Association.
Humor me for just a minute, but it is
my guess that these folks are tuned in
to what is needed at the State level.

It is critical that the manufacturers
of each of our districts have a good
grasp of what their responsibilities are
as producers. And our constituents’
rights as consumers should not vary
widely from State to State.

I am hopeful that we will be able to
address this issue, not only Repub-
licans and Democrats as a united front
here but as legislators committed to
fixing the inequities and inconsist-
encies that currently exist in our laws.

Mr. TAUZIN. Mr. Chairman, I yield 3
minutes to my friend the gentleman
from Texas [Mr. BRYANT].

Mr. BRYANT of Texas. I thank the
gentleman for yielding me the time.

I would say that I think that the gen-
tleman from Illinois [Mr. HASTERT] is
speaking out a sincere belief. I would
just call upon you and those similarly

situated in your position to base those
kinds of beliefs on empirical data and
there is no empirical data to support
the conclusions which you offered to
the House in your remarks. That is the
fundamental reason why we oppose this
legislation.

The gentleman from Virginia [Mr.
BLILEY] has talked about campaign
contributions. That is an unfortunate
topic to get into I think from his
standpoint. We could talk about cam-
paign contributions from the cigarette
industry which is located in your dis-
trict, I know. In fact, I think it is the
capital of it. But let me say this. I
think the gentleman will be for this
legislation even if he did not live with-
in a thousand miles of a cigarette fac-
tory. I think he believes in it. I am not
taking issue with your belief in it. But
you suggested that our position is
based upon the fact that the trial law-
yers make contributions. I think I am
typical in saying that many of the
Members who have taken a strong posi-
tion like mine have received as much
as $10,000 in campaign contributions in
each cycle, every two years, from the
trial lawyers political action commit-
tee, out of probably $900,000 or so that
gets spent. I have received probably
$150,000 in campaign contributions
from the companies’ political action
committees that support your position,
and that is true of all of us over here,
and you know that. There is one Amer-
ican Trial Lawyers Association PAC,
there must be 2,000 corporate PAC’s out
there that agree with you.

I really think it is important, it is
more I think accurate of you to base
your arguments, your conclusions,
your opinions, if you had some data,
and I do not think you do, you would
base it upon that, but to suggest it is
based on campaign contributions I
think demeans all of it. I do not think
it is based on those from you or based
on those from me. But I do question on
where you guys are getting your infor-
mation.

The gentleman from Illinois [Mr.
HYDE] waved around a list of studies
earlier this evening and he waved them
around once in the committee. I would
like to get the list. I will come over
and get it in just a second.

The ones he read off in the commit-
tee were all studies that supported our
side of the issue. I read to you from the
minority report which made very clear
that the number of products liability
cases are going down, they are not a
significant percentage of the overall
cases. Obviously American industry is
doing very well and I hope it does bet-
ter in the future, but for goodness
sakes, we have got to pay attention to
the fact that we do have situations
where corporations behave irrespon-
sibly because they are human beings
and all of our laws, all of our jurispru-
dence is written to deal with the be-
havior of a minority of every class, not
a majority.

I think General Motors, Ford and
Chrysler are great assets in our society
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but I think that they have in some
cases behaved horribly. The Pinto case,
all these other automobile cases, with
an exploding gas tank, where they flip
over, where they have not put a roll
bar where they ought to put a roll bar
and they cripple people. Look, they are
human beings, giant bureaucracies.
Some human beings in one corporation
do not know what the other human
beings are doing. We have no way to
protect the public from this except a
system of private litigation.

As the point I made a moment ago, I
think should be reiterated, that private
litigation is a tiny percentage of the
overall litigation.

When you guys get up and talk about
all the lawsuits, you forget that the
lawsuits are commercial cases, 80 per-
cent of them are commercial cases, not
personal injury cases.

Mr. HYDE. Mr. Chairman, I am
pleased to yield 31⁄2 minutes to the dis-
tinguished gentleman from New Mex-
ico [Mr. SCHIFF], a valued committee
member.

Mr. SCHIFF. I thank the gentleman
for yielding me the time. I particularly
want to commend his integrity in giv-
ing me this time since he knows full
well in advance I do not fully support
the leadership position on this bill.

Mr. Chairman, I support a products
liability bill. I think the rationale for
it is not perfect. I think arguments can
be legitimately made against a Federal
products liability bill. But I think a
case can be made and has been made
for the idea that when goods are
shipped in interstate commerce and the
same good is for sale in different
States, that there ought to be a Fed-
eral standard for how to handle tort
litigation if there is an alleged defect
in those goods because it is the same
good, whether it is being sold in New
Mexico or being sold in Illinois.

However, there is no rationale for the
second part of this bill, because as
presently written, the first part of this
bill deals with products liability, the
second part, title II, does not deal with
products liability. It deals with all tort
litigation, and I am referring specifi-
cally to the punitive damages provi-
sion.

As written, the bill says that all pu-
nitive damages actioned in State court
are under the control of Federal legis-
lation. So that if two individuals go
out on their front lawns and start a
fistfight with each other, Federal legis-
lation will control the punitive dam-
ages standard, whatever it might be, in
that particular case.

I want to say particularly to my fel-
low Republicans, it is wrong. It is
wrong for two reasons. First of all, it
philosophically reverses everything we
have been arguing for the last 2 months
on everything. From police block
grants to child nutrition programs, we
have been saying that the States know
best how to handle their local prob-
lems. Today we are saying, ‘‘But they
don’t know how to set up a tort system

within their courts on cases of simply
local application.’’
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Second of all it is dangerous prac-
tically because Federal preemption is a
genie that cannot be put back into the
bottle once it is released if we exercise
Federal preemption with respect to pu-
nitive damages in all cases of whatever
kind in the State courts and we do so
with a policy of limiting damages. A
future Congress of a different philo-
sophical mind can use that preemption
and reverse it, not only reverse it, but
they can say there will be no caps on
punitive damages anywhere in the
United States and they can preempt all
of those States which have in fact al-
ready imposed caps on punitive dam-
ages.

I offered an amendment to the Com-
mittee on Rules which would have al-
lowed this body a vote on changing the
punitive damages provision from ap-
plying to every single kind of case in
the United States of America, no mat-
ter what it is, to limiting it to product
liability. The rest of the bill is product
liability, the argument in favor of the
bill is based on product liability. The
only problem is it is not what the bill
says. I regret to say the Committee on
Rules did not make that in order.

I want to conclude by thanking the
gentleman again for the time and by
commending our Committee on Rules
with respect to my colleagues on the
democratic side. I have seen more
openness and more fairness to rules
granted under our Rules Committee in
2 months than I saw in the previous 6
years I was here, but in this particular
case I think the Committee on Rules
with respect to them made a mistake
in not allowing a vote which is impor-
tant as an issue and is important to the
previous votes by our own party.

Mr. CONYERS. Mr. Chairman, I am
pleased to yield 31⁄2 minutes to the gen-
tleman from Virginia [Mr. SCOTT].

Mr. SCOTT. Mr. Chairman, I first
want to point out that we obviously do
not have enough time to debate the
issue. As we have seen, Members do not
even have time to yield to each other
as is customarily.

Second, I wanted to point out since
the Girl Scouts have come up, the in-
formation I have is that the conference
data base uncovered that only one pu-
nitive damage award was ever awarded
against Little League, Boy Scouts of
America, or Girl Scouts of America.
This punitive damage award stemming
from a sexual molestation claim was
subsequently vacated by an appellate
court.

Mr. Chairman, the lawsuits we are
talking about are designed to empower
consumers who are ripped off, maimed
or injured, but with the right to go to
court every consumer is somebody.
And if a corporation thinks about rip-
ping somebody off or recklessly expos-
ing them to serious injuries, because
they want to make a little bit more
profit, that corporation has to remem-
ber that every consumer has the right

to be treated fairly. And they cannot
calculate whether or not they can
make a little bit more money by expos-
ing someone to serious injuries or dan-
ger.

With the changes made earlier this
week, Mr. Chairman, we make it hard-
er for individuals to bring suit. Even if
they bring a suit and win, if they come
in under the amount offered in settle-
ment, a corporation is rewarded by
that legislation, but the plaintiff, hav-
ing had the nerve to challenge a cor-
porate behavior, may end up losing
their homes.

Mr. Chairman, there are only a few
punitive damage cases in American
history. Let me just cite a few which
are typical of the kind of cases we are
talking about.

We are talking about a 43-year-old
teacher who was injured after having
being treated with surgical bandages
when the company knew that the ban-
dages were contaminated. They had
been notified on numerous occasions
that the bandages in the warehouse
were contaminated. The quality con-
trol director had placed a hold on the
bandages, and they had nevertheless
decided to sell the bandages and dis-
pute the findings of the FDA and oth-
ers that there was a contamination.

The plaintiff suffered extensive scar-
ring, loss of motion in his back and
emotional distress. His medical bills
are only $4,200 and that is the kind of
behavior that would be protected if we
pass this bill. That is Darby versus
Western Medical Enterprises, a 1984
California case. And I want to cite that
case so we do not get into these wild
examples that you can never track
down.

Mr. Chairman, in Oglevie versus
International Playtex, a significant pu-
nitive damage award, they had com-
plied, technically complied with the
Food and Drug Administration regula-
tions, but the court found that there
was an abundance of evidence that
Playtex had deliberately disregarded
studies and medical reports linking
high-absorbency tampon fibers with in-
creased risk of toxic shock syndrome
when other manufacturers were re-
sponding to this information by modi-
fying or withdrawing their products.
Moreover, there is evidence that
Playtex deliberately sought to profit
from the situation by advertising their
high-absorbency tampons when they
knew that other manufacturers were
recalling their products.

Mr. Chairman, there are also cases of
cotton flannel pajamas that the court
found were just about as flammable as
newsprint. They were hit with a puni-
tive damage case.

That is the kind of behavior we are
trying to prevent.

Mr. BLILEY. Mr. Chairman, I yield
myself 30 seconds. I would hope that in
the course of this very learned debate
some Member on the other side would
explain to us since they claim their
motives are as pure as the driven snow,
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why for 20 years the Judiciary Commit-
tee refused to allow any bill to come to
this floor for any debate or any vote.

Mr. Chairman, I yield 3 minutes to
the gentleman from Iowa [Mr.
GANSKE].

Mr. GANSKE. Mr. Chairman, I rise
today in strong support of the bill be-
fore the House. And I commend Chair-
man HYDE and Chairman BLILEY for
their efforts to pass real civil justice
reform.

This legislation creates uniform
product liability laws. It is no news
that juries have been out of control
over the past decade in awarding puni-
tive damages far in excess of what is
necessary to make a plaintiff whole.
Part of the blame rests with the sys-
tem, because it gives juries very little
guidance with which to make such
awards.

As Supreme Court Justice Lewis
Powell has pointed out—

Courts simply instruct jurors in punitive
damages cases to determine what dollar
amount between zero and infinity would ap-
propriately serve the States’ interest * * *
no act of the legislature guides them, nor do
any judicial instructions narrow the range of
appropriate punishment.

Mr. Chairman, nobody supporting
this bill wants to deny injured individ-
uals access to the courts. Those injured
by a defective product should have a
proper legal remedy. Nothing in this
bill would change that.

Moreover, the bill does not place any
limits on the size of economic damage
awards. Contrary to what the trial law-
yers want Americans to believe, in-
jured individuals could still collect
every penny to which they are entitled
to make up for lost wages, both past
and future. The damages would also in-
clude past and future medical expenses
for the individual. These awards for
economic loss would fully compensate
the injured party for all of their out-of-
pocket expenses.

Trial lawyers would tell you that the
provisions relating to punitive dam-
ages will deny fairness to injured par-
ties. They could not be more mistaken.
This bill does not ban punitive dam-
ages. But they are capped at $250,000 or
three times economic damages, which-
ever is greater. In serious injury cases,
in which the plaintiffs would have
large medical bills and lost wages, the
cap on punitive damages can quickly
exceed several million dollars.

Mr. Chairman, as Justice Powell has
also observed,

As recently as a decade ago, the largest pu-
nitive damages award approved by an appel-
late court in a product liability case was
$250,000. Since then awards more than 30
times as high have been sustained on appeal.
It is long past time to bring the law of puni-
tive damages into conformity with our no-
tions of just punishment.

Mr. Chairman, I urge my colleagues
to support this bill.

Mr. OXLEY. Mr. Chairman, will the
gentleman yield?

Mr. GANSKE. I yield to the gen-
tleman from Ohio.

Mr. OXLEY. I want to commend the
gentleman for his statement and to
point out the fact that we are making
these plaintiffs whole; that is essen-
tially the idea behind the law, is to
make them whole. And I appreciate his
statement because I think it really
highlighted exactly why we are here
today and I congratulate the gen-
tleman on his statement.

Mr. TAUZIN. Mr. Chairman, I yield
myself 5 minutes.

Mr. Chairman, we live in an age when
attorneys are not very popular. That
was evident when the movie ‘‘Jurassic
Park’’ was such a big hit, and the only
person eaten by that monster in ‘‘Ju-
rassic Park’’ was a lawyer, and audi-
ences stood and cheered. I was in one of
the movie theaters and witnessed that
awesome event.

Having been schooled in the law my-
self at LSU Law School in Baton
Rouge, and having a deep love and ap-
preciation for the art of lawmaking
and the general artistry of well-crafted
laws and how they can help order our
society and make our lives better when
they work right, I want to quickly re-
port that there are many lawyers in
this body who do support product li-
ability reform, and I am one of them.

When I was a young state legislator
in Louisiana, we had a proposition then
before the States called no-fault insur-
ance. I and several other young attor-
ney legislators lead the fight for the
adoption of a no-fault insurance bill in
our State, a bill opposed generally by
the Bar Association and the Lawyers
Association of our State. We passed it
out of the House; 17 of the 31 attorneys
in the House voted for it, a majority.

It died in the Senate on a tie vote;
never became law. But nevertheless, it
illustrated that an attorney can be and
should be the most interested in mak-
ing sure legal systems work. If any-
body has a stake in improving the legal
systems of our country certainly those
who have been trained in the law, who
have come to learn to love it and ap-
preciate it as a working instrument of
good in our society, have a major re-
sponsibility in correcting bad legal sys-
tems and making good legal systems
out of them.

That is what this effort is all about,
and so I rise again tonight in strong
support of reforms in our legal system
and certainly in product liability re-
forms, such as we produced in 1988 and
such as we are trying to produce on the
floor of the House this week.

But I also rise to sound a note of
alarm and concern about some of the
amendments that will be offered in this
debate tomorrow, amendments that
would extend so-called fair-share liabil-
ity and establish a cap on noneconomic
damages to all lawsuits, not just prod-
uct liability suits.

The combination of those two ideas
can be lethal. When you think about a
young person, a woman who is a home-
maker who does not have economic
losses in a lawsuit, or an elderly citizen
who is on a fixed retirement income

and who gets injured and therefore suf-
fers no real economic losses other than
restoration of their medical losses,
when you consider the fact that under
one of those amendments that person
would be limited to several liability to
restore their losses for noneconomic
damages, and in addition may face a
cap on those same damages, you get
this kind of a situation. You get a situ-
ation where they have not covered any
economic losses because they had none,
but they have been severely damaged,
perhaps incapacitated for the rest of
their lives. They may suffer severely
both pain and mental distress from a
disability for the rest of their lives and
yet maybe there is only one defendant
standing who may be responsible for
only 10 percent, and so they can only
collect 10 percent of those damages for
pain and suffering and disabilities.

On top of that, an amendment would
come forward to put a cap on those
damages, so it would be 10 percent of a
capped amount.
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I would hope my friends on the other
side would think very seriously before
the combination of those two amend-
ments are adopted. We have adopted a
cap on noneconomic losses in our State
for medical malpractice, but we allow
joint and several liability to make sure
that persons can collect the amount of
that cap when they have suffered real
and severe extended disabilities and
pain and suffering and mental distress,
and perhaps had no other economic
losses.

To combine the loss of joint and sev-
eral liability with a cap on those non-
economic losses may, indeed, create
some real injustice in our society. I
would hope my friends on the other
side would strongly consider before we
adopt those two amendments in tan-
dem.

In short, before we extend these very
valuable reforms in product liability to
all tort law in America, we ought to
think very carefully, and we certainly
ought to think about caps and the new
system of liability together.

Mr. OXLEY. Mr. Chairman, I yield 3
minutes to the gentleman from Wash-
ington [Mr. WHITE], one of our out-
standing freshmen.

Mr. WHITE. Mr. Chairman, I thank
the gentleman, the esteemed chairman
of one of our subcommittees, for his ex-
cellent leadership on this bill.

I would like to say, Mr. Chairman,
that as I have listened to the debate
over the last few days, one thing
struck me, the fact is nobody is against
tort reform from President Clinton
down to the lowliest, most junior,
humble member of the freshman class
in this House, probably me. Nobody is
against legal reform. We all recognize
the need to make these changes.

But when the bill comes to the floor,
that is the time when we have to sepa-
rate the sheep from the goats, and I am
sorry to say that now that the bill is
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on the floor and now that we may actu-
ally be able to make some of these re-
forms, we now hear that we are going
too far, we are going too fast, we need
more empirical data, we need more
time.

Mr. Chairman, we have had 40 years
for the citizens of this country, who
have been crying out for the kind of re-
form we are hoping to adopt in these
next few days. The time is now. We
need this bill.

Mr. Chairman, I would like to make
one other point: As we listened to the
debate, we are told that this bill is for
the rich, it is for the corporations, it is
not for the average citizen, and I sup-
pose we are going to hear these themes
of class warfare for the next several
months of this Congress. But, Mr.
Chairman, I do not know where these
people have been.

I have spent the last 2 years shaking
every hand I could find in the First
Congressional District of Washington,
and I can tell you that the ordinary
citizens in my district and probably in
all of our districts are begging for this
bill, and I will tell you the reason why.
It is not because they have got empiri-
cal data about how many additional
tort suits have been filed over the
years, about whether there is an in-
crease or a decrease. They are asking
for this bill because they are asking
this body to restore some respect for
the law of our country. They know and
we all know that every day in every
court in this country we get results
that do not make sense, that offend our
sense of right and wrong, and they are
asking for us to change that.

Mr. Chairman, the system is out of
whack. It desperately needs to be
changed. We have an opportunity to do
that now, not for the corporations, but
for the ordinary citizens of this coun-
try, and I hope that every single Mem-
ber of this House will vote for this bill.

Mr. CONYERS. Mr. Chairman, I yield
5 minutes to the gentleman from Cali-
fornia [Mr. BERMAN].

Mr. TAUZIN. Mr. Chairman, I yield 3
minutes to the gentleman from Califor-
nia [Mr. BERMAN].

Mr. HYDE. Mr. Chairman, I yield 1
minute to the gentleman from Califor-
nia [Mr. BERMAN].

The CHAIRMAN. The gentleman
from California [Mr. BERMAN] is recog-
nized for 9 minutes.

Mr. BERMAN. Mr. Chairman, I thank
my friend, the ranking member of the
Committee on the Judiciary, and I par-
ticularly thank the manager for the
Committee on Commerce, a committee
which I am not on, and to take a posi-
tion which he does not share, and so I
appreciate it.

I would like to follow up on the
themes of the last couple of speakers.
We have a product liability bill on the
floor. Personally I do not find it a bit
offensive that the Congress chooses to
federalize the whole question of the
standards for product liability. I think
a very good case can be made for giving
the manufacturers uniform rules

around the country, it makes sense to
federalize it.

I do not even quarrel with all of the
features of this bill. A statute of
repose, which tells a manufacturer
there is a certain period of time after
which that manufacturer has procured
and sold the product, that will pass,
and he will no longer be liable for
things that go wrong with that product
unless he intentionally misrepresented
aspects of that product that he was
selling. The Bryant amendment dealt
with that slight change in the statute
of repose. He was denied a chance to
offer that amendment. I think that can
make sense.

And I think you can talk about puni-
tive damages in the area of product li-
ability. I personally think once you
have left enough incentive for the
plaintiff to pursue the punitive dam-
ages remedy, the notion that he might
get a million or multimillion-dollar
windfall is wrong, and that a signifi-
cant portion of that should be shared
with the State or a nonprofit agency or
a third party, because the purpose of
punitive damages is not to make that
person whole. You need enough to go to
him to let him have the incentive to
pursue it, but the purpose is to punish
and deter future conduct, and so
amendments which speak to that issue
in a fair fashion I find acceptable.

But there are many changes about
this bill that make me curious. And
first of all, we keep hearing talk about
product liability.

The gentleman from Georgia [Mr.
BARR] in the committee offered an
amendment, findings and purposes, to
establish the Federal interest under
the commerce clause in doing this. He
withdrew that amendment, but the
amendment reappeared in a perhaps
slightly different form in the bill we
are not voting on, and I understand
that. That is in title I. But there is not
even a plausible effort to provide the
constitutional basis for the Federal
Government preempting a punitive
damages award when Joe Smith hits
Bill Jones on the street, and this has
historically been a State interest and
no Federal interest. All of a sudden the
punitive damages for that intentional
tort are federalized and capped. There
is no premise for this.

I have talked to several constitu-
tional law professors, Professor Van
Alstine at Duke and others, since this
bill passed out of committee. They
think this whole section is of doubtful
constitutionality, and the proponents
of the bill do not even make an at-
tempt to justify it on any constitu-
tional ground, a little less on a policy
ground, a ground that would say we
have an interest in what New Jersey’s
punitive damages award is against sex-
ual predators or what California says
for a lawyer who divulges certain kinds
of information or a journalist who vio-
lates the shield law in some fashion.
These are all, and there are dozens of
other State remedies for punitive dam-
ages for intentional torts that the Fed-

eral Government has no interest in,
and are not a cause of any particular
problem.

I do not understand why this bill has
a provision in here which says a civil
action brought for commercial loss
shall be governed only by applicable
commercial or contract law. Why if the
parties to a contract provide for four
times actual damages as liquidated
damages clause, that is OK, when the
only loss is commercial, but if a person
is injured, they are capped, and they
cannot get anywhere near that
amount. It is a funny notion to put
damage to property on such a higher
pedestal than damage to the human
body.

I guess I just want to close my com-
ments by dealing with the comments
really made; I thought they were some-
what cheap and tawdry comments
made by the gentleman from Ohio that
essentially impugned the motives of
the Democrats who are opposed to this
bill for why they are voting against
this bill. Like the gentleman from
Texas [Mr. BRYANT], I get contribu-
tions from the American Trial Law-
yers’ Association. I get far more con-
tributions from the corporate and asso-
ciation PAC’s that support this legisla-
tion.

I have no doubt that my perspective
on this bill perhaps is shaped by the
fact that I was trained in a law school.
I do not think the gentleman from Illi-
nois [Mr. HYDE] is doing this because
he is in somebody’s hip pocket or the
gentleman from Virginia [Mr. BLILEY]
or the gentleman from Ohio [Mr.
OXLEY]. I think we see the world a lit-
tle bit differently, and that is what
this whole place is supposed to be
about, people coming from very dif-
ferent backgrounds. We are all affected
by our life experiences and our careers,
and we come down in different places,
and the notion that everything comes
down to who is in whose hip pocket de-
bases the whole place, and while out-
siders are always going to talk about
it, the notion that people who are in-
side the process and rely on what is es-
sentially a very cheap argument, I
think, is not healthy to this process.

I do not understand why the Repub-
licans, who are against this bill, are
they motivated by high motives, but
the Democrats who are against this bill
are motivated by low motives? I do not
think anybody seriously believes that.

Mr. HYDE. Mr. Chairman, will the
gentleman yield?

Mr. BERMAN. I yield to the gen-
tleman from Illinois.

Mr. HYDE. Mr. Chairman, I do not
want to trespass on the gentleman’s
time. I agree with the gentleman. But
it really cuts both ways, and I believe
it started on the other side with our
camaraderie with corporate America
and the economic royalists and all that
tone was set, that they were our
friends and we were doing this because
they were telling us to do it. I agree
with the gentleman, let us dispense
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with that line of argument on both
sides.

Mr. BERMAN. This does sound like
another clean-hands argument, but in
the end, four dirty hands really do not
help the process.

Mr. HYDE. I was talking about the
rules. I was talking about your love af-
fair with really closed rules during the
entire last Congress and now complain-
ing that we only gave you eight amend-
ments this time.

Mr. TAUZIN. Mr. Chairman, will the
gentleman yield?

Mr. BERMAN. I yield to the gen-
tleman from Louisiana.

Mr. TAUZIN. I want to commend the
gentleman for that comment. It is time
that we stopped impugning motives to
either side in this debate. Our effort
ought to be to build a good legal sys-
tem. If we concentrate on that, perhaps
the American public will appreciate
this a lot better.

Mr. BERMAN. I want to make one
other point. The gentleman from Vir-
ginia [Mr. BLILEY] several times, my
friend, said that if there was not some
interest in this, why did they kill it for
20 years? For the same reason the
House Committee on the Judiciary did
not pass a balanced budget amendment
or a school prayer amendment or a
whole variety of things, because the
majority of the committee at that time
did not like the bill and we did not
want to vote for it, and that is why we
killed it, and that is why it did not
come out to the House floor. It is no
big mystery. It is part of the process.
We just had a little change now; all of
a sudden certain things we never
thought of passing are rushing out
here. It is part of the process.

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?

Mr. BERMAN. I yield to the gen-
tleman from Michigan.

Mr. CONYERS. I really am impressed
by this recognition that some have
gone too far, but to tell us that we
should not suggest that business is
going to benefit, for the chairman of
Judiciary to suggest we should also, as
we are washing each other’s hands, and
finding that nobody is guilty and that
we are getting contributions from ev-
erywhere, that we also suggest that
business is not the beneficiary, the
clear beneficiary of some of these mat-
ters. That now, I say to the gentleman
from Illinois [Mr. HYDE] is perfectly
obvious, and I am not prepared at this
moment, while I had dirty hands on the
Committee on Rules, I do not think I
am misinforming anybody to suggest
to you that the beneficiaries of these
restrictions that are being rushed upon
us are not the consumers but are, in-
deed, the business interests of this
country.

Mr. HYDE. Mr. Chairman, will the
gentleman yield?

Mr. BERMAN. I yield to the gen-
tleman from Illinois.

Mr. HYDE. I never doubted the busi-
ness community will benefit from this
legislation. I have never said other-

wise. But I also do not make the dis-
tinction between the common working
man and woman and the consumer and
corporate America that you do. I think
they each need each other, and when
one is damaged, the other is damaged,
and they should be working together,
not at each other’s throats.

Mr. HYDE. Mr. Chairman, I yield 3
minutes to the gentleman from Geor-
gia [Mr. BARR], a valued member of the
committee.

Mr. BARR. Mr. Chairman, I thank
the distinguished chairman of the Com-
mittee on the Judiciary, the gentleman
from Illinois [Mr. HYDE].

I might point out to the gentleman
from California [Mr. BERMAN] that the
report of the committee of the House
on this legislation very clearly indi-
cates that the amendment that I had
proposed stayed in, was voted on, was
not withdrawn, and the language, as
far as I can tell, on findings and pur-
poses which appears in the report is ac-
curate. If he knows otherwise, I cer-
tainly would like to know that.

Mr. BERMAN. Mr. Chairman, will
the gentleman yield?

Mr. BARR. I yield to the gentleman
from California.

Mr. BERMAN. I agree. It only applies
to title I. It does not apply to title II.
There is no ostensible constitutional
basis for title II.

Mr. BARR. That is fine. I appreciate
the gentleman’s remarks.

During the debate here this evening,
we have heard a great deal of talk, a
great deal of sophistry, a great deal of
hyperbole about who this legislation, if
it is enacted, is going to help. Is it
going to help corporations, companies?
You bet it is. These are corporations
that provide products for consumers.
These are corporations and companies,
small businesses that provide jobs in
our communities. Will it help doctors?
You bet it will. Will it help pregnant
women? You bet it will.
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When I am home, Mr. Chairman, to
my district, when I am in my district,
I am like the gentleman from Texas
[Mr. BRYANT]. I talk with real people. I
do not talk with statisticians. I do not
review reports. I do not sit down across
a table from a constituent who has a
problem, who has had to see their busi-
ness go under because of the exorbitant
costs of liability insurance. I talk with
them, and I do not demand to see a re-
port of how many cases there have
been in court before I listen to their
real problems.

The real people who are harmed by
our litigation system being out of bal-
ance are pregnant women who in my
district sometimes have to drive an ad-
ditional 30 or 40 miles to find an ob/gyn
doctor because there is none in their
communities because of the high cost,
prohibitive cost, the prohibitive risks
of being sued and not be able to get in-
surance. That is a real problem that is
not a statistic. That is not something
that may be in a report, but is a real

problem involving real people that we
are trying to help through reforming
and bringing balance back to our sys-
tem.

When I am in my home district, when
I am in Marietta, GA, and I talk with
a small business person, and when I
talk with a Cub Scout leader who is un-
able to take a group of Cub Scouts
from my own neighborhood on a field
trip because he cannot get liability in-
surance to take that group of Cub
Scouts downtown, that is a real prob-
lem.

Mr. Chairman, those are real prob-
lems.

What we are trying to do here today,
Mr. Chairman, is not to revamp, or
reinvent, or throw out our legal sys-
tem. What we are trying to do, Mr.
Chairman, is bring it back to what it
was intended to be. It was intended to
be a system of laws and justice open to
people who have really been hurt, not
who want to look for responsibility,
not in their own selves, but somewhere
else where it should not lie. We are
bringing balance back to a system that
sorely needs balancing being brought
back to it. We are not closing out the
system. We are making it more respon-
sive to the people who really need it.

I say that, Mr. Chairman, not based
on some artificial reports, statistic or
book. I say it is based on real life prob-
lems that we see out in our commu-
nities.

This is not the last word on this, Mr.
Chairman. This is the beginning of a
process. We will listen to people on the
other side, listen to people on this side,
read those reports as they are forth-
coming to see what further changes
need to be made to make sure the sys-
tem stays in balance, but we have to
start, and we should start with this
bill.

Mr. CONYERS. Mr. Chairman, I yield
4 minutes to the gentlewoman from
Texas [Ms. JACKSON-LEE].

Ms. JACKSON-LEE. Mr. Chairman, I
thank the gentleman very much for al-
lowing me to simply try to bypass all
that has occurred maybe this evening
in terms of whose fault, who is respon-
sible, and really talk to the American
people, business and consumer alike.

I would not have spent the time in
the Committee on the Judiciary at-
tending to detail and working with the
entire committee if I did not think, as
the gentleman from Louisiana thought,
that this is important business. And
this business is the challenge for those
of us who were trained as lawyers and
those of us who are not to propose laws
that will work, and, whether or not we
have discussed this for some 40 years
prior, the key is whether or not this
legislation will last 40 years hence and
that we can be assured that collec-
tively we have designed legislation
that responds to the concern that all of
us have raised, the idea of fairness for
the litigants who come into the courts
of America.
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I simply stand here to raise the con-

cerns of women and children, and I du-
tifully attempted to work through the
Committee on Rules to seek an oppor-
tunity to raise an amendment that I
had raised in committee that talked
about exemptions for women particu-
larly with breast implant devices and,
as well, children who would have a
hard time, as the gentleman from Lou-
isiana, and maybe a homemaker even,
of defining or being able to project eco-
nomic damages because that child ob-
viously has not worked, and I ask my
colleagues, ‘‘Even though you might
not project it, who would know that
someone from an inner city like Hous-
ton, possibly in a place that you would
not expect would turn out to be the
rocket scientist, the President of the
United States which doesn’t get a lot
of money, but therefore would, of
course, have the future to earn a cer-
tain degree of money that is not pro-
jected for that individual?’’

But how can I tell Marilyn, who is a
loving grandmother in my community,
the hometown of Houston, whose
faulty silicon breast implants have
caused her total disability and agony,
that she would be limited in recovery?
What about Marilyn’s daughter, The-
resa, also who suffers from severe neu-
rological disorders that have been
passed on to her by her mother? And
what about Theresa who has breast fed
her three children, and that is
Marilyn’s 5-year-old granddaughter is
now showing symptoms of silicon poi-
soning, too?

My question, as the gentleman from
Louisiana raised, is why we could not
come together and deal with issues to
respond to the concerns of those who
would want to put legislation forward
that would last 40 years into the fu-
ture.

I believe this is not a bashing game
because I know, as a former corporate
lawyer, that a vast majority of Amer-
ican companies want to do what is
right. America’s manufacturers have
tended to be the very best in the world.
They can improve further as we move
into the 21st century, but, when we
have some 80-some amendments offered
in good faith, I would hope, and I real-
ize the Committee on Rules has to
work in fairness, and then, out of that,
the opportunity to discuss breast im-
plant device?

And then we wind up with eight that
does not take into consideration, if my
colleagues will, the concerns of chil-
dren and the inability to measure their
economic damages and, of course,
women who may be having an ongoing
problem with devices like breast im-
plant devices.

I think that we are not coming to the
table to address this in the fullest
measure that we possibly could, and so
I think the challenge we have, noting
that there are two amendments that
were not in any committee, as far as I
understand, and now attempting to cap
noneconomic damages, that we have
the question raised by the honorable

gentleman from New Mexico about pre-
emption and whether or not this law
will now intrude into the many States
across the Nation who are working in
good intention to develop tort reform
and to do it well according to their
State needs, and then, lastly, would we
be able to find out for sure as to wheth-
er or not the new device of punitive
damages standard and the applicability
to all civil liability, or civil litigation,
is, in fact, fair and is, in fact, respon-
sive to business and consumers alike.

Let me conclude, Mr. Chairman, by
simply saying, ‘‘What about a bifur-
cated bill that would have worked for
businesses in America? Why not do a
bill that really works for Americans
and is fair?’’

Mr. OXLEY. Mr. Chairman, I yield
myself 2 minutes.

Mr. Chairman, I was struck with the
discussion we have had this evening
and hark back to our hearing on the
product liability issue in which the
representative trial lawyers testified
that they were, of course, opposed to
Federal legislation in this area. I re-
minded him of the time when in Ohio,
not too many years ago, the Ohio trial
lawyers appeared in testimony before
the Ohio General Assembly and said
that they felt that it was the province
of the Federal Government to deal with
a national problem like products liabil-
ity, and indeed the States, if they were
to pass 50 different statutes, would be a
hodgepodge that would never solve the
problem.

It seems to me a rather interesting
dichotomy that we hope to address in
this Federal legislation. It is impera-
tive, it seems to me, based on what we
have heard in the committee, in the
committee of the gentleman from Illi-
nois [Mr. HYDE], to really provide a na-
tional standard for those goods that
are sold in interstate commerce, and
indeed over 70 percent of the goods that
are manufactured in this country are
sold in interstate commerce.

And so it behooves us in the Congress
to set those Federal standards, and
that is exactly what we propose to do
in this particular piece of legislation,
and I would urge that my colleagues do
likewise.

Mr. Chairman, I reserve the balance
of my time.

Mr. CONYERS. Mr. Chairman, I yield
such time as he may consume to the
gentleman from North Carolina [Mr.
WATT].

Mr. WATT of North Carolina. Mr.
Chairman, I think the gentleman from
Michigan [Mr. CONYERS] has yielded me
such time as I may consume because I
have gotten the reputation for talking
a long time, but I want to surprise peo-
ple tonight. I know it is late, and I
want to make three concise points and
sit down.

I think this has been a good debate,
not long enough to do justice to this
issue, but certainly a good debate.

The first point I want to make, Mr.
Chairman, is that this bill is referred
to by my colleagues as the Common

Sense Legal Reform Act, and I have
seen it go through the process over
time through the Committee on the
Judiciary, and I suspect tomorrow and
the next day on the floor it will cease
to be a Common Sense Legal Reform
Act and become a Nonsense Legal Re-
form Act. I think it is nonsense be-
cause it is contrary to everything I had
thought my Republican colleagues
stood for in their Contract With Amer-
ica.

I thought they believed in States
rights, but here I find in this bill that
we are preempting all State law on pu-
nitive damages on products liability,
and tomorrow an amendment will be
offered to preempt State law in a num-
ber of other areas that have been tradi-
tionally reserved to the States, and I
will remind my colleagues that the
folks at the State level cannot want
conservatives telling them what their
values are and imposing their values on
them any more than they want liberals
doing that.

I thought my colleagues believed in
not mandating things to the States.
But in this bill, after they have pre-
empted State law on punitive damages,
preempted State law even on the bur-
den of proof, which is a procedural
issue, I would submit to my colleagues,
they have turned around at the end of
the bill and said, ‘‘We deny you the
right to the Federal courts even
though we have set the standards by
which you must comply.’’

So I am scratching my head a little
bit and wondering if that is not a Fed-
eral mandate, then what is?

The second point I want to make is
that the chairman of the Committee on
the Judiciary, for whom I have the ut-
most respect, said in general debate
earlier that we have the most costly
legal system in the world.
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I want my colleagues and the Amer-
ican people to know that not only do
we have the most costly legal system
in the world, but we have the very,
very best legal system in the world; we
are the envy of the world. Our jury sys-
tem is something that every person
around the world will tell you works,
and despite that, with $6 trillion in
GNP, we spend less than 1 percent re-
solving all of the disputes that take
place on this issue. All of our disputes,
we spend less than 1 percent.

So I do not think we can take this as
a justification for the massive revi-
sions that we are undertaking. The jus-
tification, it seems to me, is that we
are hurting little people at the same
time that we are protecting and upping
the standards and protections for
wealthy people, and that leads me to
the third point that I want to make,
and by far the most serious point that
I will make on this bill. I raise the
question with my colleagues, what will
the people do when they cannot get
justice in the courts? What is their al-
ternative when there is no justice in
the courts?
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I want my colleagues to contemplate

this issue. People go to court because
they feel vigorously about issues. You
deprive them of that right, it does not
do away with the vigor with which
they approach these issues. It just
means they must direct it in some
other way. They must seek their jus-
tice in the streets. We used to, I under-
stand, dual and take out our guns and
shoot each other. Heaven forbid if we
ever get back to that kind of system.

I will close and tell you that I am
deeply troubled by the direction of this
bill, and I hope that there will be a
process for making it better, but it will
not happen.

Mr. HYDE. Mr. Chairman, I am
pleased to yield 2 minutes to a valued
member of the committee, the gen-
tleman from South Carolina [Mr.
INGLIS].

Mr. INGLIS of South Carolina. I
thank the gentleman from Illinois for
yielding.

I rise tonight in strong support of
this legislation and really to make two
points. One is a story, and then second,
what I believe to be the bottom line of
this whole discussion, but the story
first.

There is a plant in my district that
makes food processing equipment. It is
a very successful company that makes
very fine food equipment, processing
equipment that can grind meat and do
all kinds of things like that, high-qual-
ity, highly skilled work that is done by
very trained people.

Early in my campaign for the Con-
gress of 1992 I visited that plant, and
the owner took me on a tour, and he
showed me this very sophisticated
equipment they can build, and he told
me that actually the growth of his
business is out of that and into pizza
delivery boxes for export to Mexico.
The reason, he says, it is a growth in-
dustry in Mexico, apparently pizza is
selling well in Mexico, but also he can-
not afford the liability insurance asso-
ciated with that food processing equip-
ment. He can no longer afford the mul-
tiple lawsuits that are filed against his
company, particularly when people
alter the product, take off the
warnings, and sue him many years
later for a product long ago forgotten
by his company.

I would submit to my colleagues that
that is happening all across this coun-
try, and if we want to move out of
high-technology, truly specialized
equipment, highly sophisticated equip-
ment like this food processing equip-
ment and into making pizza boxes, I
guess that is all right, but I think that
is the wrong direction to go. We should
encourage these manufacturers to
make these very skilled products.

The second observation I would make
is really the bottom line of all of this,
is whether we are a nation that is
going to focus on responsibilities and
not just rights, and that is really what
it boils down to. In this debate, what
you are going to hear is a whole lot of

discussion about how somebody else is
responsible for my actions, somebody
else is a guarantor of my health and
happiness and that really is not the
case.

Mr. HYDE. Mr. Chairman, I yield 2
minutes to the gentleman from Kansas
[Mr. TIAHRT].

Mr. TIAHRT. I thank the gentleman
from Illinois for yielding me the time.

I just want to speak in support of
this, Mr. Chairman, because of the im-
pact that has happened in my district,
because of the statute of repose or the
produce liability for airplanes. In Inde-
pendence, KS, in April, we are going to
break ground for a new plant. Cessna
Aircraft is going to build a plant and
bring 1,000 jobs into Independence, KS,
the Montgomery County area. There
will be another 1,000 jobs that are going
to be started in Wichita. The spin-off is
going to create 7,000 jobs because of
product liability for aircraft.

I heard earlier that we were con-
cerned because there was no measur-
able impact from product liability,
that there were no benefits that could
be created from such limitations, that
it was only going to hamper individ-
uals, but I am here to tell you tonight
that in my district of south central
Kansas, we are going to see 7,000 jobs
over the next 5 years. And we are ex-
cited about that.

The industry tells us that there may
be a possibility of 25,000 jobs nation-
wide from product liability on aircraft.
Now, if we expand that beyond aircraft,
if we go into other products, we are
going to see that there will be jobs cre-
ated. But there will be people working,
and it is not the rich people or the cor-
porations that are going to benefit. It
is the guy that carries a lunch bucket
to work. It is the guy that tries to cre-
ate a safe environment for his kids, he
tries to clothe them and to feed them.
Those are the people we are benefiting
by product liability.

Mr. Chairman, I just want to con-
sider this legislation, pass it out of
here in a quick manner, because it is
good for the working people of Amer-
ica.

Mr. TAUZIN. Mr. Chairman, I yield
my remaining 5 minutes to the gen-
tleman from Oklahoma [Mr. BREW-
STER].

(Mr. BREWSTER asked and was
given permission to revise and extend
his remarks.)

Mr. BREWSTER. Mr. Chairman, I
rise this evening in support of H.R. 956
and will offer an amendment with my
colleagues Messrs. OXLEY, COBURN,
BURR, TAUZIN, and STENHOLM.

The enactment of this amendment
simply exempts the manufacturer or
seller of drugs or medical devices
which are FDA approved, from punitive
damages.

It is important to note that this
amendment does not limit actual or
noneconomic damages. But, ensures
that companies who have acted in
good-faith and received FDA approval

will not be hit with punitive damages.
When this amendment becomes law,
lives will be saved.

This country has the most rigorous
drug and medical device approval proc-
ess in the world. Companies which re-
search and develop new treatments
spend millions, and sometimes billions,
of dollars on developing and testing
new treatments in order to meet FDA
standards of approval and make these
important treatments available to the
public.

The out-of-control tort situation in
our country is forcing companies to
back away from developing and putting
on the market many important new
treatments related to illnesses such as
cancer and AIDS. This amendment
would, to a great extent, remedy this
situation.

Mr. Chairman, I would like to make
a few remarks on the bill itself. I sup-
port final passage of H.R. 956. This bill
will establish a unified set of standards
and procedures for product liability
and civil litigation.

The vast array of product liability
laws that face manufacturers, busi-
nesses, and consumers have suppressed
entrepreneurial creativity for fear of
frivolous lawsuits.

H.R. 956 will result in predictable and
marketable policies to consumers and
manufacturers, and enhance job cre-
ation and innovation. I encourage my
fellow Members on both sides of the
aisle to vote in favor of the Oxley
amendment and final passage of this
critical legislation.

Mr. HYDE. Mr. Chairman, I am
pleased to yield such time as he may
consume to the gentleman from Min-
nesota [Mr. RAMSTAD], who is chairman
of a task force on the subject of prod-
uct liability.

Mr. RAMSTAD. I thank the distin-
guished chairman for yielding me the
time, and, Mr. Chairman, as one who
chaired the task force which drafted
H.R. 10, the Common Sense Legal Re-
form Act, I rise in strong support of
this legislation which derived from
that initial legislation.

I want to commend the respective
chairmen of the Committees on the Ju-
diciary and Commerce for ensuring
that we honor our pledge to the Amer-
ican people to bring this legislation to
the full House for a vote within the
first 100 days.

Chairman HYDE, Chairman BLILEY,
and Chairman OXLEY deserve a lot of
credit for their work, as well as their
members.

Now, I recognize, Mr. Chairman, that
some Members who support tort reform
are genuinely concerned about the Fed-
eralism issue; that is, whether the
issue of tort reform should be left to
the States.

Members with this concern, I believe,
should find instructive the counsel of
three sources: Judge Robert Bork,
State Representative Steve Flowers
and last but not least, the American
people.
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First, Judge Bork is certainly no fan

of an expansive reading of the com-
merce clause, but he readily concludes
that these reforms are well within the
scope of Congress’s authority under the
commerce clause. I want to quote from
a letter dated February 27 to the
Speaker in which Judge Bork con-
cludes that Federal intervention for
this purpose is not merely constitu-
tionally permissible. It is very impor-
tant to vindicate the Framer’s con-
stitutional design. Judge Bork’s basic
argument is that it can no longer be
disputed that abusive litigation is hav-
ing a profoundly adverse impact on
interstate commerce.

It is, therefore, necessary for Con-
gress to protect interstate commerce
from parochial discriminatory regula-
tion by States and localities.

Also, Members should pay particular
attention to State Representative
Steve Flowers of Alabama. Representa-
tive Flowers once believed that tort re-
form should be left to the States, but
not now. Why?

In 1993, the Alabama State supreme
court ruled that the State legislature
does not have the authority to impose
any cap on punitive damages and
struck down the tort reform law that
Representative Flowers had authored
back in 1987. Even George McGovern in
the Washington Post, and most Mem-
bers, I am sure, agree we should cap pu-
nitive damages. Since the Alabama’s
supreme court’s decision, Alabama’s
punitive damage awards have gone
through the roof. Forbes magazine re-
cently described Alabama as, ‘‘the
worst place in America in which to be
a civil defendant.’’

Finally, Mr. Chairman, the American
people understand the need for uni-
formity of liability laws. In a recent
survey of 1,000 adults, 84 percent—I
mean, 84 percent of the people don’t
agree whether it is a nice day or not,
what the weather is like—but 84 per-
cent of the people agree that because
State liability laws often conflict with
each other and because so many law-
suits cross State lines, there should be
one set of rules for the liability system
instead of 50 different sets of rules.

Mr. Chairman, I hope this addresses
the concerns of my colleagues regard-
ing Federalism. We must address these
national problems, Mr. Chairman, with
a national solution and that national
solution lies in the legislation brought
here tonight. And I urge its support to-
morrow.

Mr. BERMAN. Will the gentleman
yield?

Mr. RAMSTAD. I yield to the gen-
tleman from California.

Mr. BERMAN. Mr. Chairman, I am
curious. First of all, was title II of this
bill, the preemption of punitive dam-
ages in nonproduct liability cases, part
of the Republican contract that you
were involved in drafting?
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Mr. RAMSTAD. Mr. Chairman, it was
certainly thought if it applied, the lim-

itation on punitive damages applied to
products cases, it should apply to all
civil actions.

Mr. BERMAN. Was that in the con-
tract?

Mr. RAMSTAD. The cap on punitive
damages was in the contract.

Mr. BERMAN. Was the cap in non-
product liabilities cases? Because I
think the contract was only limited to
caps on punitive damages in product li-
ability cases.

Mr. RAMSTAD. The present bill I am
sure the gentleman recognizes applies
to all civil actions, as it properly
should.

Mr. SENSENBRENNER. Mr. Chairman, the
current system of product liability law in the
United States is detrimental to our Nation’s
economic prosperity. The cost of insurance
and litigation causes manufacturers to in-
crease prices, provides a disincentive for busi-
ness to create new products, and impedes
interstate commerce. Tort liability costs are
substantially higher in the United States than
any other country and currently represent 2.3
percent of U.S. gross domestic product.

For the past 20 years, the Democrat-con-
trolled Congress has refused to seriously con-
sider obvious problems inherent in our product
liability laws. I am pleased that the new Re-
publican majority has made product liability re-
form a priority and I enthusiastically support
H.R. 956, The Common Sense Product Liabil-
ity and Legal Reform Act.

H.R. 956 will enact several important re-
forms. It ensures that product sellers will re-
ceive reasonable protection against liability for
manufacturer error. A plaintiff whose use of
drugs or alcohol is partly responsible for an
accident will be prohibited from collecting
damages from defendants with lesser degrees
of responsibility. Limits are established regard-
ing a defendant’s liability for non-economic
damages to a proportionate share of respon-
sibility. A 15-year limitation for brining most li-
ability actions will also be enacted. The bill
also makes important reforms to the system of
awarding punitive damages. It addresses bur-
den of proof, proportionality of awards, and bi-
furcation of proceedings.

In addition, I support the Cox amendment to
H.R. 956 which expands the legislation to in-
clude reform of the medical malpractice sys-
tem. Congress has spent a great deal of time
debating elaborate proposals that would con-
trol skyrocketing medical costs. This amend-
ment provides a simple first step to reducing
the cost of medical care. In my State, Wiscon-
sin, the average physician pays $40,000 a
year in medical malpractice insurance pre-
miums, and specialists pay more. If you as-
sume that the average doctor works 2,000
billable hours per year and charges $20 per
hour, then the first $10, or the average cost of
the first half-hour of the office visit, is the pa-
tient’s share of the medical malpractice insur-
ance premium. Medical malpractice premiums
have been the fastest growing component of
physician’s costs. This amendment will reduce
frivolous malpractice suits and the correspond-
ing increases in insurance premiums. In my
opinion, reforming medical malpractice is an
essential start to reforming America’s health
care system.

In the coming months, Congress will debate
significant cuts in Government spending for re-
search and development, small business pro-

grams, and export promotion. Enactment of
this legislation will reduce tort liability costs for
American companies and enhance American
competitiveness in the world marketplace.

Mr. SANDERS. Mr. Chairman, I am very
distressed about some of the proposals that
have been considered and passed by the
House recently. Although one in three Ameri-
cans will get cancer and one in four of us will
die from it, the proposals we have been pass-
ing under the Contract With America are mak-
ing it substantially easier for big corporations
to pollute our environment and bodies with
toxic chemicals with complete immunity. They
make it extremely difficult, if not impossible,
for the Federal Government to protect the
public health and take away the financial in-
centives for private industry to use care when
manufacturing products.

Forces who think its appropriate to ignore
the public health successfully defeated impor-
tant amendments I offered to the unfunded
mandates reform and the regulatory morato-
rium bills which would have allowed the Fed-
eral Government to protect the public health—
especially from cancer-causing toxic expo-
sures. On Monday, under the guise of attorney
accountability, these same forces successfully
passed a provision that would make it ex-
tremely difficult to win a suit against a com-
pany that manufactures products that cause
toxic injuries. It will likely prohibit evidence of
newly discovered injuries that we are discover-
ing in the toxic tort area like chemical sensitiv-
ity and immune deficiency syndrome. Obvi-
ously, attorney accountability only demands
accountability to corporate interests and not
accountability to the consumer.

But those of us who want to protect the
public health are beginning to win the fight.
This legal reform bill was amended so con-
sumers harmed by toxic products like the
Dalcon shield, DES, breast implants, and as-
bestos, can sue for compensatory damages.
The bill does not allow suits 15 years after
purchase of the product. Yet, in committee the
time limit provision was changed to exclude in-
juries that do not ordinarily appear within 15
years of exposure. Although this provision ad-
dresses latent injuries like cancer and asbes-
tosis, it is badly written and could leave many
seriously injured consumers without legal re-
course. Which injuries ordinarily appear more
than 15 years after exposure? Which types of
cancer? How about AIDS? And chemical sen-
sitivity? What if an injury usually arises within
10 years, what happens to the victims who
were lucky enough to have a longer latency
period? Will they not be able to sue? Clearly
this bill does not adequately protect consum-
ers from cancer-causing and other toxic prod-
ucts.

Mr. Chairman, there is one other serious
flaw in this bill I would like to address. It is ex-
tremely regressive. The cap on punitive dam-
ages is based, in part, on the victim’s income.
Not only does this allow wealthier victims to
win larger recoveries, but it also creates an in-
centive to use less care when developing and
manufacturing products that are typically used
by low-income consumers.

This bill is a badly written bill that puts con-
sumers’ rights in serious jeopardy and I
strongly urge you to vote ‘‘no’’ on final pas-
sage.

Mr. HYDE. Mr. Chairman, I yield
back the balance of my time.
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Mr. OXLEY. Mr. Chairman, I yield

back the balance of my time.
The CHAIRMAN. All time has ex-

pired for general debate.
Under the rule, the Committee rises.
Accordingly, the Committee rose;

and the Speaker pro tempore (Mr.
DICKEY) having assumed the chair, Mr.
DREIER, Chairman of the Committee of
the Whole House on the State of the
Union, reported that that Committee,
having had under consideration the
bill, (H.R. 956) to establish legal stand-
ards and procedures for product liabil-
ity litigation, and for other purposes,
had come to no resolution thereon.
f

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, and under a previous order
of the House, the following Members
will be recognized for 5 minutes each.
f

SPECIAL ORDERS

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from Maryland [Mrs. MORELLA]
is recognized for 5 minutes.

[Mrs. MORELLA addressed the
House. Her remarks will appear here-
after in the Extensions of Remarks.]
f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Maryland [Mr. WYNN] is
recognized for 5 minutes.

[Mr. WYNN addressed the House. His
remarks will appear hereafter in the
Extensions of Remarks.]
f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from California [Mr. RIGGS] is
recognized for 5 minutes.

[Mr. RIGGS addressed the House. His
remarks will appear hereafter in the
Extensions of Remarks.]
f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Illinois [Mr. GUTIERREZ] is
recognized for 5 minutes.

[Mr. GUTIERREZ addressed the
House. His remarks will appear here-
after in the Extensions of Remarks.]
f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Florida [Mr. WELDON] is
recognized for 5 minutes.

[Mr. WELDON of Florida addressed
the House. His remarks will appear
hereafter in the Extensions of Re-
marks.]
f

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from California [Ms. WOOLSEY]
is recognized for 5 minutes.

[Ms. WOOLSEY addressed the House.
Her remarks will appear hereafter in
the Extensions of Remarks.]

COMMONSENSE PRODUCT
LIABILITY REFORM NEEDED

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Kansas [Mr. TIAHRT] is
recognized for 5 minutes.

Mr. TIAHRT. Mr. Speaker, I want to
carry on with what we talked about
earlier this evening. It is natural for
each of us to feel sorry for a person
who suffers in an accident or mishap.
One of our fundamental freedoms is the
ability to bring suit in order to receive
justice. When big corporations get
sued, we often side with the individual
against the companies. We think ‘‘big
bad corporation’’ and ‘‘poor individ-
ual.’’ And when the big companies pay
millions of dollars in settlements, we
pretty much shrug and say, ‘‘Well, they
can afford it.’’

But that is not really true, Mr.
Speaker, because the people who pay
the price for those big settlements are
the working people of America, and
they pay it at the cash register. When
companies are forced to pay out-
rageously high settlements, they even-
tually have to cut jobs, raise prices,
and pass the costs on to the American
people. This does not affect the rich as
much as it affects the hard-working
families who have to pay this price.

Mr. Speaker, in 1994 Congress passed
the General Aviation Revitalization
Act. This act implemented a statute of
repose of 18 years on suits involving
single engine airplanes, product liabil-
ity for airplanes. That means that
after 18 years, the legal liability of a
manufacturer is greatly diminished.
This act applies to planes with seating
capacity of 20 or less. Cessna Aircraft
Co. which is headquartered in Wichita,
KS, was for years the world’s leading
producer of single engine aircraft. But
because of aging airplanes and the liti-
gation explosion that followed, Amer-
ica lost its aviation manufacturing ad-
vantage.

In 1977, the single engine aircraft in-
dustry was producing over 13,000 air-
planes per year. But with the on-
slaught of the legal tidal wave, Cessna
completely stopped manufacturing
these planes by 1986. By 1994, the entire
industry produced less than 600 air-
craft, less than 5 percent of what was
previously produced, and many of them
came from outside America.

Mr. Speaker, this is just not about
making fewer airplanes, it is about los-
ing American jobs. When the company
is forced to pay sky-high legal judg-
ments in cases where their legal liabil-
ity is at best suspect, the working fam-
ilies are taking the hit and we are lin-
ing pockets of rich lawyers. What has
happened to Cessna and other compa-
nies was that judges were holding them
accountable and liable for aircraft mal-
functions that could be reasonably ac-
counted for in pilot error, maintenance
failure, or simply just an old airplane

Mr. Speaker, there comes a time
when a plane is just old. Those who are
flying these old airplanes were simply

taking a risk. How can you blame the
manufacturer for a properly designed
airplane and properly built airplane?

For the last 2 days we have been de-
bating legal reform on the floor, and
some have stated that this reform is
unnecessary, that the system works
fine the way it is. As we talk about
product liability, I would like to offer
what is happening in Independence, KS,
as an example of what could happen in
other industries if we could just pass
the much-needed product liability re-
form.

Because we passed the statute of
repose containing the General Aviation
Revitalization Act in 1994, Cessna Avia-
tion has announced it will build a new
manufacturing plant in Independence,
KS. Groundbreaking will be this April.
Cessna intends to invest over $75 mil-
lion in this community, and it is all
the result of placing a reasonable limit
on product liability.

Cessna’s production of single engine
aircraft was destroyed in 1986, but be-
cause Congress took action in the next
21⁄2 years, Cessna estimates they will
produce 2,000 airplanes per year. Once
again, this is not about more planes as
much as about hope for southeast Kan-
sas and for 7,000 people who are going
to be employed over the next 5 years.
The benefits of this plant will also be
felt in Oklahoma and nationally. All
told, it is predicted over 25,000 jobs will
be created from product liability re-
form for airplanes. This is just one ex-
ample that can happen when you rein
in the lawyers and give manufacturers
a chance to pass laws.

This is clear Congress should pass
commonsense product liability reform.
Jobs and security for people across the
Nation will be the result. People should
have the right to sue. That is not the
question here. The question is should
there be reasonable limits on product
liability, and the answer is yes.

f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Rhode Island [Mr. REED]
is recognized for 5 minutes.

[Mr. REED addressed the House. His
remarks will appear hereafter in the
Extensions of Remarks.]

f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Nevada [Mr. ENSIGN] is
recognized for 5 minutes.

[Mr. ENSIGN addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.]

f

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from New York [Mrs. LOWEY] is
recognized for 5 minutes.

[Mrs. LOWEY addressed the House.
Her remarks will appear hereafter in
the Extensions of Remarks.]
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The SPEAKER pro tempore. Under a

previous order of the House, the gen-
tleman from Texas [Mr. GREEN] is rec-
ognized for 5 minutes.

[Mr. GENE GREEN of Texas ad-
dressed the House. His remarks will ap-
pear hereafter in the Extensions of Re-
marks.]
f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Georgia [Mr. KINGSTON] is
recognized for 5 minutes.

[Mr. KINGSTON addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.]
f

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from North Carolina [Mrs.
CLAYTON] is recognized for 5 minutes.

[Mrs. CLAYTON addressed the House.
Her remarks will appear hereafter in
the Extensions of Remarks.]
f

SUPPORT FOOD STAMP PROGRAM
AND COMMODITY DISTRIBUTION
ACT

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Tennessee [Mr. BRYANT] is
recognized for 5 minutes.

Mr. BRYANT of Tennessee. Mr.
Speaker, I would like to talk about
something we did last night on the
Committee on Agriculture on which I
serve, but first, before I get into that,
I would like to address briefly some of
the remarks I have heard on the debate
this evening concerning the tort re-
form bill, and particularly the punitive
damages aspect of that bill, the claims
being made on one side that sexual
predators and drug dealers will no
longer be subject to punitive damages.

Certainly as an emotional issue as
this type of conduct, these types of
conduct are, I wanted to clarify from
my viewpoint and from my experience
as a civil attorney for about 20 years,
which included about 2 years as a U.S.
attorney as a Federal prosecutor, my
experience in the area of punitive dam-
ages and this type of conduct which I
find was not really connected.

I never saw, in my experience, a sex-
ual predator suit in civil court, but
rather the more likely remedy the law
has there is a criminal prosecution, the
aggressive criminal prosecution of peo-
ple who sexually pray on children.

Likewise with drug dealers, what we
come out there with drug dealers is
they are arrested and prosecuted under
the criminal law, not suing them civ-
illy, where we put these types of people
in jail for their conduct. Certainly in
the area of drug dealers’ civil forfeit-
ure, that was available to us as pros-
ecutors, to seize the ill-gotten gains
that these people had, their assets,
their homes and cars, things that were
gained through the sale of drugs. It was
certainly valid forfeitures. But not
again in my experience have I seen the
use of punitive damages in either one

of those cases, but rather the more ap-
propriate remedies of putting these
people in jail.

Mr. Speaker, I would now like to talk
about the Committee on Agriculture,
on which I serve.

Last night, the House Agriculture
Committee passed H.R. 1135, the Food
Stamp Program and Commodity Dis-
tribution Act.

This legislation is a big first step in
the direction of real welfare reform.

For 2 years now, Americans have
been waiting for the current adminis-
tration to end welfare as we know it.

Last night, that process began.
What this legislation will do is give

that States the choice to determine
how they want to run their Food
Stamp Program.

One of the most important aspects of
this legislation is that it would require
food stamp recipients must work to be
eligible to receive food stamps.

The hard-working taxpayers of my
district in Tennessee would agree that
if an able-bodied person is going to re-
ceive food stamps, then they should be
required to work to receive them.

It simply is not fair to stay on the
rolls and make no effort to better one’s
self and try to become a productive,
tax paying citizen of society.

Another important part of this legis-
lation is that it contains stiffer pen-
alties for those caught abusing food
stamps.

The Federal Government will now be
allowed to seize property and proceeds
from illegal food stamp traffickers
without having to go through moun-
tains of red tape.

As a former U.S. attorney, I once
prosecuted an individual who tried to
purchase a vehicle with food stamps.

So I know firsthand that we must
crack down hard on waste, fraud, and
abuse in the Food Stamp Program.

Mr. Speaker, the welfare reform
process has indeed begun.

The welfare system of the past and
present has been a tragic failure.

It has encouraged dependency, dis-
couraged self-reliance, and created a
burden for those of us who choose to be
productive.

Only until our welfare system en-
courages work and self-dependence will
it be truly beneficial to society.

H.R. 1135 will do this.
I urge my colleagues to support H.R.

1135 when it comes to this Chamber for
consideration.
f

DISCUSSION ON NEWSPAPER
STORIES

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Arizona [Mr. HAYWORTH]
is recognized for 5 minutes.

Mr. HAYWORTH. Mr. Speaker, ear-
lier today it was my privilege to appear
on C-SPAN with one of our colleagues
on the other side of the aisle from Illi-
nois to discuss the morning news-
papers, and a rather lively discussion
ensued, and it was very interesting to

go over many different articles in the
Nation’s press.

One article, however, we failed to get
to, and I would bring to your attention,
Mr. Speaker, and indeed the attention
of the American people, on the edi-
torial page of the Wall Street Journal,
an article entitled ‘‘Protest, Washing-
ton Style.’’ Quoting from the article
now:

Newt Gingrich and other speakers were
prevented from addressing the National As-
sociation of Counties in Washington on Mon-
day after 500 shouting protesters invaded the
hotel ballroom and used megaphones to call
for higher school lunch funding. Many of the
protesters had been bused in from out of
town, prompting Mr. Gingrich to ask some
pointed questions. Why weren’t they at
work? Who are they? Who paid them? Well,
it turns out the protest was organized by the
left wing activist group, ACORN, a frequent
recipient of Federal and state grants.

The Washington Times reports that 42 par-
ticipants in President Clinton’s new national
service program are working for ACRON at a
cost to taxpayers of more than $1.1 million.
Several operate out of ACORN’s Washington,
D.C. offices. We may never know if federally
funded ‘volunteers’ helped ruin meetings for
2,000 county officials, but we hope Congress
plans some oversight hearings on the groups
involved in Mr. Clinton’s service program.

b 2300

It was interesting today, Mr. Speak-
er, to see yet more protesters arrive
here on Capitol Hill. And I find it espe-
cially interesting that it appears that
some of these protesters are subsidized
with tax money from you and me and
from the American people, so now we
have really reached a new low in the
concept of protest.

And please don’t misunderstand. I
uphold the first amendment and ap-
plaud the first amendment, and cer-
tainly people have a right to peaceably
assemble and petition the Government
for redress of grievances. But the prob-
lem comes as certainly there is a cloud
of suspicion that what we have now are
protesters subsidized with tax money
here to champion the tired old policies
of the past.

And what is even more true, and I
will come back to this fact until the
American people have it clear in their
minds, all this talk about cutting the
school lunch programs, about cutting
the Federal nutrition programs, can
only be characterized as false.

Again, the numbers speak for them-
selves. This new Republican majority
is willing to fund these programs $200
million in excess of what President
Clinton has called for this year. And
moreover, we called for increases of 4.5
percent.

Now the guardians of the old order
bankrupt of any new ideas come here
and march to the will of this House and
say, No, no, those are cuts. Again, only
in Washington can it be considered a
cut when you reduce a future planned
increase.

My friends on the other side are
upset because the increase will not be
5.1 percent. Instead, the increase is
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only 4.5 percent. But I would ask,
amidst all of these allegations, amidst
the misreading of numbers, amidst this
phantom number of $7 billion with
imaginary money that is not even
there, who has been harmed?

We know who has been scared. Name
for me the school children, show me
the schools that are being deprived of
lunches. They are not there. Again, it
is the policy of this new majority to
empower people, to enfranchise people
and not to hold down people in the
form of a permanent underclass but to
truly feed the needy and to give the op-
portunities to feed the needy in the
classrooms, the people who really need
it, to have that opportunity at the
local level. But the money is not being
taken away.

And with reference to people coming
to lobby us, to come to see us, I
thought it was very interesting that in
previous weeks folks would come
bringing cut-out dolls of this nature
and they would list names of very, very
small children. Now, look, it is obvious
a 3-year-old, precocious though she
might be, did not assemble this doll.
This was something done by adults,
from government bureaucrats who
have paid money into political action
committees that have funded the tired
old order 10 to 1 over Republicans. That
is part of the problem. That is the real
story. That is what we will move to
correct.

f

The SPEAKER pro tempore (Mr.
DICKEY). Under a previous order of the
House, the gentleman from Ohio [Mr.
STOKES] is recognized for 5 minutes.

[Mr. STOKES addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.]

f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Maryland [Mr. HOYER] is
recognized for 5 minutes.

[Mr. HOYER addressed the House. His
remarks will appear hereafter in the
Extensions of Remarks.]

f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Virginia [Mr. SCOTT] is
recognized for 5 minutes.

[Mr. SCOTT addressed the House. His
remarks will appear hereafter in the
Extensions of Remarks.]

f

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from Ohio [Ms. KAPTUR] is rec-
ognized for 5 minutes.

[Ms. KAPTUR addressed the House.
Her remarks will appear hereafter in
the Extensions of Remarks.]

f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from New York [Mr. OWENS] is
recognized for 5 minutes.

[Mr. OWENS addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.]

f

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Flor-
ida [Mr. SCARBOROUGH] is recognized
for 60 minutes as the designee of the
majority leader.

[Mr. SCARBOROUGH addressed the
House. His remarks will appear here-
after in the Extensions of Remarks.]

f

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Cali-
fornia [Mr. BECERRA] is recognized for
60 minutes as the designee of the mi-
nority leader.

[Mr. BECERRA addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.]

f

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from California [Mr. DORNAN] is
recognized for 60 minutes.

[Mr. DORNAN addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.]

f

LEAVE OF ABSENCE

By unanimous consent, leave of ab-
sence was granted to:

Mr. BILBRAY (at the request of Mr.
ARMEY) after 3:30 p.m. today, on ac-
count of illness.

Mr. UNDERWOOD (at the request of
Mr. GEPHARDT) for today and the bal-
ance of the week, on account of official
business in the district.

f

SPECIAL ORDERS GRANTED

By unanimous consent, permission to
address the House, following the legis-
lative program and any special orders
heretofore entered, was granted to:

(The following Members (at the re-
quest of Ms. JACKSON-LEE) to revise
and extend their remarks and include
extraneous material:)

Mr. WYNN, for 5 minutes, today.
Mr. GUTIERREZ, for 5 minutes, today.
Ms. WOOLSEY, for 5 minutes, today.
Mr. REED, for 5 minutes, today.
Mrs. LOWEY, for 5 minutes, today.
Mr. GENE GREEN of Texas, for 5 min-

utes, today.
Mrs. CLAYTON, for 5 minutes, today.
Mr. STOKES, for 5 minutes today., for

5 minutes, today.
Mr. HOYER, for 5 minutes, today.
Mr. SCOTT, for 5 minutes, today.
Ms. KAPTUR, for 5 minutes, today.
Mr. OWENS, for 5 minutes, today.
(The following Members (at the re-

quest of Mr. TIAHRT) to revise and ex-
tend their remarks and include extra-
neous material:)

Mr. TIAHRT, for 5 minutes, today.
Mr. ENSIGN, for 5 minutes, today.
Mr. BATEMAN for 5 minutes on March

13, 14, and 15.

Mr. TALENT for 5 minutes on March 9
and 15.

Mr. HAYWORTH for 5 minutes, today.
Mr. KINGSTON for 5 minutes, today.
Mr. BRYANT of Tennessee for 5 min-

utes, today.

f

EXTENSION OF REMARKS

By unanimous consent, permission to
revise and extend remarks was granted
to:

(The following Members (at the re-
quest of Ms. JACKSON-LEE) and to in-
clude extraneous matter:)

Mrs. MEEK of Florida.
Mr. KILDEE.
Mr. FOGLIETTA.
Mrs. SCHROEDER.
Mr. UNDERWOOD.
Mr. MENENDEZ.
Mr. DEAL of Georgia.
Ms. ESHOO.
Mr. FILNER.
Mr. SANDERS.
Mr. STOKES.
Mr. ROMERO-BARCELÓ.
Mr. TRAFICANT.
Ms. LOFGREN.
(The following Members (at the re-

quest of Mr. TIAHRT) and to include ex-
traneous matter:)

Mr. CRAPO.
Mr. SMITH of New Jersey.
Mr. GOODLING.
Mrs. GALLEGLY.
Mr. GOODLATTE.
Mr. PACKARD in two instances.
Mr. BLILEY.
Mr. FIELDS of Texas.
Mr. BAKER of California.
Mr. STUMP.
Mr. PORTER.
Mr. FOLEY in four instances.
Mr. RAMSTAD.
Mr. DAVIS.
Mr. EMERSON.
Mr. SHAW.
Mr. SOLOMON.
Mr. CHRISTENSEN.

f

ADJOURNMENT

Mr. HAYWORTH. Mr. Speaker, I
move that the House do now adjourn.

The motion was agreed to; accord-
ingly (at 11 o’clock and 5 minutes
p.m.), the House adjourned until to-
morrow, Thursday, March 9, 1995, at 10
a.m.

f

EXECUTIVE COMMUNCIATIONS,
ETC.

Under clause 2 of rule XXIV, execu-
tive communications were taken from
the Speaker’s table and referred as fol-
lows:

493. A letter from the Director of Legisla-
tive Affairs, Equal Employment Opportunity
Commission, transmitting the Commission’s
fiscal year 1994 annual report on the oper-
ations of the Office of General Counsel, pur-
suant to 42 U.S.C. 2000e–4(e); to the Commit-
tee on Economic and Educational Opportuni-
ties.

494. A letter from the President, U.S. En-
richment Corporation, transmitting the Cor-
poration’s annual report for fiscal year 1994,
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pursuant to Public Law 102–486, section 901
(106 Stat. 2929); to the Committee on Com-
merce.

495. A letter from the Chairman, Council of
the District of Columbia, transmitting a
copy of D.C. Act 11–23, ‘‘Recycling Fee and
Illegal Dumping Amendment Act of 1995,’’
pursuant to D.C. Code, section 1–233(c)(1); to
the Committee on Government Reform and
Oversight.

496. A letter from the Chairman, Council of
the District of Columbia, transmitting a
copy of D.C. Act 11–24, ‘‘Litter Control Fine
Increase Amendment Act of 1995,’’ pursaunt
to D.C. Code, section 1–233(c)(1); to the Com-
mittee on Government Reform and Over-
sight.

497. A letter from the Chairman, Consumer
Product Safety Commission, transmitting a
report of activities under the Freedom of In-
formation Act for calendar year 1994, pursu-
ant to 5 U.S.C. 552(d); to the Committee on
Government Reform and Oversight.

498. A letter from the Chairman, Federal
Deposit Insurance Corporation, transmitting
a report of activities under the Freedom of
Information Act for calendar year 1994, pur-
suant to 5 U.S.C. 552(d); to the Committee on
Government Reform and Oversight.

499. A letter from the Secretary, Federal
Trade Commission, transmitting a report of
activities under the Freedom of Information
Act for calendar year 1994, pursuant to 5
U.S.C. 552(d); to the Committee on Govern-
ment Reform and Oversight.

500. A letter from the Freedom of Informa-
tion/Privacy Officer, Interstate Commerce
Commission, transmitting a report of activi-
ties under the Freedom of Information Act
for calendar year 1994, pursuant to 5 U.S.C.
552(d); to the Committee on Government Re-
form and Oversight.

501. A letter from the President, National
Endowment for Democracy, transmitting a
report of activities under the Freedom of In-
formation Act for calendar year 1994, pursu-
ant to 5 U.S.C. 552(d); to the Committee on
Government Reform and Oversight.

502. A letter from the Acting Director of
Legislative and Public Affairs, National
Science Foundation, transmitting a report of
activities under the Freedom of Information
Act for calendar year 1994, pursuant to 5
U.S.C. 552(d); to the Committee on Govern-
ment Reform and Oversight.

503. A letter from the Director, Office of
Personnel Management, transmitting a re-
port of activities under the Freedom of Infor-
mation Act for calendar year 1994, pursuant
to 5 U.S.C. 552(d); to the Committee on Gov-
ernment Reform and Oversight.

504. A letter from the Director, Office of
Science and Technology Policy, transmit-
ting a report of activities under the Freedom
of Information Act for calendar year 1994,
pursuant to 5 U.S.C. 552(d); to the Committee
on Government Reform and Oversight.

505. A letter from the Librarian of Con-
gress, transmitting the report of the activi-
ties of the Library of Congress, including the
Copyright Office, for the fiscal year ending
September 30, 1993, pursuant to 2 U.S.C. 139;
to the Committee on House Oversight.

506. A letter from the Administrator, Gen-
eral Services Administration, transmitting
informational copies of prospectuses for
three U.S. courthouses located in Jackson-
ville, FL, Albany, GA, and Corpus Christi,
TX, pursuant to 40 U.S.C. 606(a); to the Com-
mittee on Transportation and Infrastruc-
ture.

507. A letter from the Secretary of Energy,
transmitting notification that the report on
coal research, development, demonstration,
and commercial application activities re-
garding coal-based technologies is expected
to be submitted by June 30, 1995; to the Com-
mittee on Science.

508. A letter from the Secretary of Health
and Human Services, transmitting a draft of
proposed legislation to reduce costs and
make improvements in the Medicare Pro-
gram, and for other purposes; jointly, to the
Committees on Ways and Means and Com-
merce.

f

REPORTS OF COMMITTEES ON
PUBLIC BILLS AND RESOLUTIONS

Under clause 2 of rule XIII, reports of
committees were delivered to the Clerk
for printing and reference to the proper
calendar, as follows:

Mr. LIVINGSTON: Committee on Appro-
priations, H.R. 1158. A bill making emer-
gency supplemental appropriations for addi-
tional disaster assistance and making rescis-
sions for the fiscal year ending September 30,
1995, and for other purposes (Rept. 104–70).
Referred to the Committee of the Whole
House on the State of the Union.

Mr. LIVINGSTON: Committee on Appro-
priations, H.R. 1159. A bill making supple-
mental appropriations and rescissions for the
fiscal year ending September 30, 1995, and for
other purposes (Rept. 104–71). Referred to the
Committee of the Whole House on the State
of the Union.

Mr. LINDER: Committee on Rules, House
Resolution 109. Resolution providing for fur-
ther consideration of the bill (H.R. 956) to es-
tablish legal standards and procedures for
product liability litigation, and for other
purposes (Rept. 104–72). Referred to the
House Calendar.

f

SUBSEQUENT ACTION ON A RE-
PORTED BILL SEQUENTIALLY
REFERRED

Under clause 5 of rule X the following
action was taken by the Speaker:

[Omitted from the Record of March 7, 1995]

The Committee on Commerce discharged
from further consideration of H.R. 956; H.R.
956 referred to the Committee of the Whole
House on the State of the Union.

f

PUBLIC BILLS AND RESOLUTIONS

Under clause 5 of rule X and clause 4
of rule XXII, public bills and resolu-
tions were introduced and severally re-
ferred as follows:

By Mr. ARCHER:
H.R. 1157. A bill to restore families, pro-

mote work, protect endangered children, in-
crease personal responsibility, attack wel-
fare dependency, reduce welfare fraud, and
improve child support collections; to the
Committee on Ways and Means, and in addi-
tion to the Committee on Economic and
Educational Opportunities, Commerce, the
Judiciary, National Security, and Govern-
ment Reform and Oversight, for a period to
be subsequently determined by the Speaker,
in each case for consideration of such provi-
sions as fall within the jurisdiction of the
committee concerned.

By Mr. LIVINGSTON:
H.R. 1158. A bill making emergency supple-

mental appropriations for additional disaster
assistance and making recissions for the fis-
cal year ending September 30, 1995, and for
other purposes; to the Committee of the
Whole House on the State of the Union.

H.R. 1159. A bill making supplemental ap-
propriations and recissions for the fiscal
year ending September 30, 1995, and for other
purposes; to the Committee of the Whole
House on the State of the Union.

By Mr. BROWDER:
H.R. 1160. A bill to amend the Inter-

national Code of 1986 to provide that new in-
come tax deductions, credits, exclusions, and
other benefits shall be allowed only if the
projected Federal budget deficit meets cer-
tain deficit targets; to the Committee on
Ways and Means.

By Mr. CAMP (for himself and Mr.
MCDERMOTT):

H.R. 1161. A bill to amend the Internal Rev-
enue Code of 1986 to provide an exclusion
from unrelated business taxable income for
certain sponsorship payments; to the Com-
mittee on Ways and Means.

By Mr. CRAPO (for himself, Ms. HAR-
MAN, Mr. HASTERT, Mr. SCHUMER,
Mrs. MORELLA, Mr. BREWSTER, Mr.
SHAYS, Mr. EDWARDS, Mr. INGLIS of
South Carolina, Mr. STENHOLM, Mr.
KASICH, Ms. MOLINARI, Ms. DUNN of
Washington, Mr. ACKERMAN, Mr.
FROST, Mr. KLUG, Mr. WELDON of
Pennsylvania, Mr. WELLER, Mr.
MEEHAN, Mr. MINGE, Mr. POSHARD,
Mr. HANCOCK, Mr. LIPINSKI, Mr.
ORTON, Ms. ESHOO, Mr. CASTLE, Mrs.
LINCOLN, Mr. GREENWOOD, Mr. BUR-
TON of Indiana, Mrs. WALDHOLTZ, Mr.
BEREUTER, Mr. BARRETT of Wiscon-
sin, Mr. BUYER, Mr. BROWDER, Mr.
BURR, Mr. DEAL of Georgia, Mr. NEU-
MANN, and Mr. BROWN of Ohio):

H.R. 1162. A bill to establish a deficit re-
duction trust fund and provide for the down-
ward adjustment of discretionary spending
limits in appropriation bills; to the Commit-
tee on the Budget and in addition, to the
Committees on Government Reform and
Oversight, and Rules, for a period to be sub-
sequently determined by the Speaker, in
each case for consideration of such provi-
sions as fall within the jurisdiction of the
committee concerned.

By Mr. FORBES:
H.R. 1163. A bill to authorize the exchange

of National Park Service land in the Fire Is-
land National Seashore in the State of New
York for land in the Village of Patchogue,
Suffolk County, NY; to the Committee on
Resources.

H.R. 1164. A bill to direct the Secretary of
Transportation to convey to the Montauk
Historical Society light station located at
Montauk, NY; to the Committee on Trans-
portation and Infrastructure.

By Mr. GOODLATTE (for himself and
Mr. BOUCHER):

H.R. 1165. A bill to amend the Appalachian
Regional Development Act of 1965 to include
Montgomery, Roanoke, and Rockbridge
Counties, VA, as part of the Appalachian re-
gion; to the Committee on Transportation
and Infrastructure.

By Ms. LOWEY (for herself and Mr.
WYDEN):

H.R. 1166. A bill to require the Secretary of
Health and Human Services to develop rec-
ommendations for proposed model adoption
legislation and procedures; to the Committee
on Economic and Educational Opportunities.

H.R. 1167. A bill to amend the Internal Rev-
enue Code of 1986 to allow a deduction for
certain adoption expenses; to the Committee
on Ways and Means.

By Mr. MONTGOMERY:
H.R. 1168. A bill to amend the Internal Rev-

enue Code of 1986 to allow a credit against
income tax to employers who employ mem-
bers of the Reserve components of the Armed
Forces of the United States and to self-em-
ployed individuals who are members of such
Reserve components; to the Committee on
Ways and Means.

By Mr. MORAN:
H.R. 1169. A bill to amend the Truth in

Lending Act to prohibit issuers of credit
cards from limiting the ability of Federal,
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State, and local government agencies to im-
pose fees for honoring credit cards, and for
other purposes; to the Committee on Bank-
ing and Financial Services.

By Mr. BONO (for himself, Mr. HYDE,
Mr. MOORHEAD, Mr. SENSENBRENNER,
Mr. GALLEGLY, Mr. COBLE, Mr.
GEKAS, Mr. CANADY, Mr. GOODLATTE,
Mr. HOKE, Mr. COX, Mr. MCCOLLUM,
Mr. DREIER, Mr. PAXON, Mr. RIGGS,
Mr. LEWIS of California, Mr.
ROHRABACHER, Mr. SCHIFF, Mr. CAL-
VERT, Mr. PACKARD, Mr. SMITH of
Texas, Mr. BAKER of California, Mr.
HERGER, Mr. HUNTER, Mr. DORNAN,
Mr. THOMAS, Mr. HEINEMAN, Mr.
CUNNINGHAM, Mr. POMBO, Mr. INGLIS
of South Carolina, Mr. MCKEON, Mr.
DOOLITTLE, Mr. KIM, Mr. BUYER, Mr.
ROYCE, Mr. FLANAGAN, Mr. BARR, Mr.
HORN, Mr. BRYANT of Tennessee, Mr.
BILBRAY, Mr. CHABOT, Mr.
RADANOVICH, and Mrs. SEASTRAND):

H.R. 1170. A bill to provide that cases chal-
lenging the constitutionality of measures
passed by State referendum be heard by a
three-judge court; to the Committee on the
Judiciary.

By Mr. SHAW (for himself, Mr. RAN-
GEL, Mr. CRANE, Ms. EDDIE BERNICE
JOHNSON of Texas, Mr. THOMAS, Mr.
HANCOCK, Mr. NEAL of Massachusetts,
Mr. ENGLISH of Pennsylvania, Mr.
SAM JOHNSON, and Mr. HERGER):

H.R. 1171. A bill to amend the Internal Rev-
enue Code of 1986 to provide a shorter recov-
ery period for the depreciation of certain
leasehold improvements; to the Committee
on Ways and Means.

By Mr. SMITH of New Jersey (for him-
self, Mr. HOYER, Mr. GILMAN, Mr.
BONIOR, Mr. MARKEY, Ms. MOLINARI,
Mr. WOLF, Mr. ROYCE, Mr. CARDIN,
Mr. TORRICELLI, Mr. ROHRABACHER,
Mr. MORAN, Mr. WYNN, Ms. DELAURO,
Mr. ENGEL, Mr. GALLEGLY, and Mr.
MENENDEZ):

H.R. 1172. A bill to terminate the United
States arms embargo applicable to the Gov-
ernment of Bosnia and Herzegovina; to the
Committee on International Relations.

By Mr. STUMP (for himself, Mr. ROB-
ERTS, Mr. CALLAHAN, Mr. BACHUS, and
Mr. EVERETT):

H.R. 1173. A bill to prohibit the expendi-
ture of Federal funds for constructing or
modifying highway signs that are expressed
only in metric system measurements; to the
Committee on Transportation and Infra-
structure.

By Mr. UPTON:
H.R. 1174. A bill to provide additional flexi-

bility for the Department of Energy’s pro-
gram for the disposal of spent nuclear fuel
and high level radioactive waste, and for
other purposes; to the Committee on Com-
merce.

By Mr. YOUNG of Alaska:
H.R. 1175. A bill to amend Public Law 89–

454 to provide for the reauthorization of ap-
propriations; to the Committee on Re-
sources.

By Mr. GOODLING (for himself, Mr.
FAWELL, Mr. BALLENGER, Mr.
HOEKSTRA, Mr. CUNNINGHAM, Mr.
MCKEON, Mrs. ROUKEMA, Mr. GUNDER-
SON, Mr. BARRETT of Nebraska, Mr.
CASTLE, Mrs. MEYERS of Kansas, Mr.
SAM JOHNSON, Mr. GREENWOOD, Mr.
HUTCHINSON, Mr. KNOLLENBERG, Mr.
GRAHAM, Mr. WELDON of FLorida, Mr.
FUNDERBURK, Mr. SOUDER, Mr. NOR-
WOOD, Mr. BOEHNER, Mr. STENHOLM,
Mr. DOOLEY, Mr. PARKER, Mr. DEAL of
Georgia, Mr. BREWSTER, Mr. HAN-
COCK, Mr. ZELIFF, Mr. ROHRABACHER,
and Mr. EWING):

H.R. 1176. A bill to nullify an executive
order that prohibits Federal contracts with
companies that hire permanent replace-
ments for striking employees; to the Com-
mittee on Economic and Educational Oppor-
tunities.

By Mr. HILLEARY (for himself, Mr.
NETHERCUTT, Mrs. MYRICK, Mr.
MCINTOSH, Mr. BRYANT of Tennessee,
Mr. GRAHAM, Mr. ROYCE, Mr.
LATOURETTE, Mr. KINGSTON, Mr.
WAMP, Mr. TATE, Mr. SALMON, Mr.
WELLER, Mrs. WALDHOLTZ, Mr.
LATHAM, Mr. CHRISTENSEN, Mr. NOR-
WOOD, Mr. BROWNBACK, Mr. BASS, Mr.
NEUMANN, Mrs. SMITH of Washington,
Mr. THORNBERRY, Mr. LARGENT, Mr.
COBURN, Mr. TIAHRT, Mr. HUTCHIN-
SON, Mr. STOCKMAN, Mr. PAXON, Mr.
DICKEY, Mr. KLUG, and Mr. PETERSON
of Minnesota):

H.J. Res. 76. Joint resolution proposing an
amendment to the Constitution of the Unit-
ed States limiting the terms of office of Sen-
ators and Representatives; to the Committee
on the Judiciary.

By Mr. MCCOLLUM (for himself, Mr.
HOKE, Mr. WAMP, and Mr. FOLEY):

H.J. Res. 77. Joint resolution proposing an
amendment to the Constitution of the Unit-
ed States with respect to the terms of Sen-
ators and Representatives; to the Committee
on the Judiciary.

By Mr. GILCHREST:
H. Con. Res. 34. Concurrent resolution au-

thorizing the use of the Capitol Grounds for
the Ringling Bros. and Barnum & Bailey Cir-
cus anniversary commemoration; to the
Committee on Transportation and Infra-
structure.

f

PRIVATE BILLS AND
RESOLUTIONS

Under clause 1 of rule XXII:
Mr. BARTLETT of Maryland introduced a

bill (H.R. 1177) for the relief of Debra
Bargeski; which was referred to the Commit-
tee on the Judiciary.

f

ADDITIONAL SPONSORS

Under clause 4 of rule XXII, sponsors
were added to public bills and resolu-
tions as follows:

H.R. 24: Mr. BUNN of Oregon.
H.R. 78: Mr. BURR and Mr. MCKEON.
H.R. 104: Ms. MOLINARI.
H.R. 110: Mr. SERRANO.
H.R. 120: Mr. PARKER.
H.R. 123: Mr. DEAL of Georgia, Mr. CRANE,

Mr. COOLEY, Mr. GRAHAM, Mr. SOUDER, Mr.
SANFORD, Mr. GEKAS, Mr. WELDON of Florida,
Mr. NETHERCUTT, Mr. ALLARD, and Mr.
STOCKMAN.

H.R. 240: Mr. STEARNS and Mr. SMITH of
New Jersey.

H.R. 373: Mr. TAYLOR of Mississippi.
H.R. 375: Mr. TAYLOR of Mississippi.
H.R. 394: Mr. RAHALL, Mrs. LINCOLN, Mr.

CALVERT, Ms. Lowey, Mrs. SMITH of Washing-
ton, Mr. GEJDENSON, Ms. FURSE, Mr. HALL of
Texas, Mr. WILSON, Mr. KING, and Mr. LIV-
INGSTON.

H.R. 398: Mr. FATTAH.
H.R. 470: Mr. SCHUMER, Mrs. ROUKEMA, Mr.

NADLER, and Mr. TORRICELLI.
H.R. 580: Mr. DAVIS and Mr. WATTS of Okla-

homa.
H.R. 612: Mr. SERRANO.
H.R. 645: Mr. BENTSEN and Ms. JACKSON-

LEE.
H.R. 658: Ms. SLAUGHTER.
H.R. 662: Mr. FILNER, Mr. PARKER, Mr.

FRANKS of Connecticut, and Mr. BURTON of
Indiana.

H.R. 699: Mr. STENHOLM and Mr. LARGENT.
H.R. 709: Mr. PARKER, Mr. FATTAH, Mr.

HINCHEY, and Mr. SERRANO.
H.R. 739: Mrs. CHENOWETH, Mr. LAHOOD,

Mr. BAKER of California, and Mr. LIVINGSTON.
H.R. 759: Mr. LIVINGSTON, Ms. MOLINARI,

and Mr. EHLERS.
H.R. 789: Mr. CHRISTENSEN.
H.R. 791: Mr. FORBES, Mr. KINGSTON, Mr.

SKEEN, Mr. BILBRAY, and Mr. PARKER.
H.R. 793: Mr. CLINGER.
H.R. 839: Mr. FORBES.
H.R. 860: Mr. WICKER and Mr. HANCOCK.
H.R. 873: Ms. DELAURO, Ms. LOWEY, Mr.

GANSKE, and Ms. SLAUGHTER.
H.R. 882: Mr. MCDERMOTT, Ms. ESHOO, Ms.

SLAUGHTER, Ms. PELOSI, Ms. HARMAN, Ms.
RIVERS, Mr. WALSH, and Ms. FURSE.

H.R. 930: Mr. ORTON.
H.R. 941: Mr. WAXMAN, Mr. OBERSTAR, Mr.

MARTINEZ, Mr. BONIOR, Mr. CALVERT, Mr.
HINCHEY, Ms. FURSE, Mr. FOGLIETTA, and Mr.
SERRANO.

H.R. 958: Mr. BONIOR, MS. LOFGREN, Mr.
WYNN, Mr. FALEOMAVAEGA, Mrs. THURMAN,
Mr. SCOTT, and Ms. WOOLSEY.

H.R. 995: Mr. CUNNINGHAM, Mr. WELLER,
Mr. MCHUGH, and Mr. CALVERT.

H.R. 996: Mr. CUNNINGHAM, Mr. WELLER,
Mr. MCHUGH, and Mr. CALVERT.

H.R. 1021: Mr. CANADY.
H.R. 1023: Mr. TOWNS and Mr. CAMP.
H.R. 1058: Mr. BREWSTER.
H.R. 1077: Mr. SKEEN and Mr. CREMEANS.
H.R. 1085: Mr. WALSH and Mr. LOBIONDO.
H.R. 1094: Mr. MINGE.
H.R. 1111: Mr. TIAHRT.
H.R. 1114: Mr. SISISKY.
H.R. 1138: Ms. DUNN of Washington.
H.R. 1145: Mr. ENGLISH of Pennsylvania,

Mr. INGLIS of South Carolina, Mr. BEREUTER,
Mr. TOWNS, Mr. KING, Mr. SMITH of Texas,
Mr. FROST, Mr. LAHOOD, Mr. CANADY, Mr.
MCHUGH, Mr. FRANK of Massachusetts, Mr.
HEINEMAN, Mr. BRYANT of Tennessee, and Mr.
LIVINGSTON.

H.J. Res. 61: Mr. KING.
H.J. Res. 72: Mr. BUNN of Oregon.
H. Con. Res. 12: Mr. LAZIO of New York, Mr.

HYDE, Mr. CLYBURN, Mr. KNOLLENBERG, and
Mr. MICA.

H. Con. Res. 23: Ms. FURSE, Mr. FAZIO of
California, Mr. GUTKNECHT, Mr. FATTAH, Mr.
LAUGHLIN, Mr. GILMAN, Ms. RIVERS, Ms.
DUNN of Washington, Mr. METCALF, Mr.
VOLKMER, Mr. KING, Mr. SERRANO, Mr.
GILLMOR, and Mr. SPENCE.

H. Res. 59: Mr. PALLONE, Mr. DURBIN, Mrs.
MINK of Hawaii, Mr. BEVILL, Mr. TORRICELLI,
Mr. PICKETT, Mr. FROST, Mr. UNDERWOOD,
Ms. RIVERS, Mr. GENE GREEN of Texas, Mr.
LIPINSKI, Mr. MILLER of California, Mr. RO-
MERO-BARCELO, Mr. VENTO, Mr. COLEMAN, Mr.
FILNER, Mr. JOHNSON of South Dakota, Mr.
TORKILDSEN, Mr. EVANS, and Mr.
MCDERMOTT.

H. Res. 98: Mr. FRANK of Massachusetts,
Mr. GENE GREEN of Texas, Ms. VELAZQUEZ,
Mr. MFUME, Mr. GORDON, Mr. ROSE, and Mr.
CLYBURN.

H. Res. 99: Mr. KANJORSKI.

f

DELETIONS OF SPONSORS FROM
PUBLIC BILLS AND RESOLUTIONS

Under clause 4 of rule XXII, sponsors
were deleted from public bills and reso-
lutions as follows:

H.R. 56: Mr. WELLER, Mr. FUNDERBURK, Mr.
MINGE, Mr. HOLDEN, Mr. CRAPO, Mr.
KNOLLENBERG, Mr. MCDADE, Mr. BRYANT of
Tennessee, Mr. BASS, Mrs. WALDHOLTZ, and
Mr. OXLEY.
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AMENDMENTS

Under clause 6 of rule XXIII, pro-
posed amendments were submitted as
follows:

H.J. RES. 2
OFFERED BY: MR. BROWNBACK

AMENDMENT NO. 10: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years after the date of its submission for
ratification:

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
for a full term to the Senate two times shall
be eligible for election or appointment to the
Senate. No person who has been elected for a
full term to the House of Representatives
five times shall be eligible for election to the
House of Representatives.

‘‘SECTION 2. No person who has served as a
Senator for more than three years of a term
to which some other person was elected shall
subsequently be eligible for election to the
Senate more than once. No person who has
served as a Representative for more than one
year shall subsequently be eligible for elec-
tion to the House of Representatives more
than five times.

‘‘SECTION 3. No election or service occur-
ring before this article becomes operative
shall be taken into account when determin-
ing eligibility for election under this article.

‘‘SECTION 4. A State may impose term lim-
its shorter than those provided under this ar-
ticle.’’.

H.J. RES. 2
OFFERED BY: MR. DEAL OF GEORGIA

AMENDMENT NO. 11: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years from the date of its submission by the
Congress:

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
to the Senate two times after the date of the
ratification of this article shall be eligible
for election or appointment to the Senate.
No person who has been elected to the House
of Representatives six times after the date of
the ratification of this article shall be eligi-
ble for election to the House of Representa-
tives.

‘‘SECTION 2. A State may establish limita-
tions on the length of service for Members of
Congress from that State that do not exceed
the limits set forth in this article.’’.

H.J. RES. 2
OFFERED BY: MR. DEAL OF GEORGIA

AMENDMENT NO. 12. Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years from the date of its submission by the
Congress:

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
to the Senate two times after the date of the
ratification of this article shall be eligible
for election or appointment to the Senate.

No person who has been elected to the House
of Representatives six times after the date of
the ratification of this article shall be eligi-
ble for election to the House of Representa-
tives.

SECTION 2. A State may establish limita-
tions on the length of service for Members of
Congress from that State that do not exceed
the limits set forth in this article, whether
enacted before, on, or after the date of the
ratification of this article.’’.

H.R. RES. 2
OFFERED BY: MR. DINGELL

AMENDMENT NO. 13. Strike all after the re-
solving clause and insert the following:
That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States:

‘‘ARTICLE —
‘‘SECTION 1. No person who has been elected

for a full term to the Senate two consecutive
times shall be eligible for election or ap-
pointment to the Senate for a third consecu-
tive term. No person who has been elected
for a full term to the House of Representa-
tives six consecutive times shall be eligible
for election to the House of Representatives
for a seventh consecutive term.

‘‘SECTION 2. Service as a Senator or Rep-
resentative for more than half of a term to
which someone else was originally elected
shall be considered an election for the pur-
poses of section 1.

‘‘SECTION 3. This article shall be inoper-
ative unless it shall have been ratified by the
legislatures of three-fourths of the several
States within seven years from the date of
its submission to the States by the Congress.

SECTION 4. Any election or service occur-
ring before this article becomes operative
shall be taken into account when determin-
ing eligibility for election under this article.

‘‘SECTION 5. No provision of any State stat-
ute or constitution shall diminish or en-
hance, directly or indirectly, the limits set
by this article,’’.

H.J. RES. 2
OFFERED BY: MR. DINGELL

AMENDMENT NO. 14: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States:

‘‘ARTICLE—

‘‘SECTION 1. No person who has been elected
for a full term to the Senate two consecutive
times shall be eligible for election or ap-
pointment to the Senate for a third consecu-
tive term. No person who has been elected
for a full term to the House of Representa-
tives three consecutive times shall be eligi-
ble for election to the House of Representa-
tives for a fourth consecutive term.

‘‘SECTION 2. Service as a Senator or Rep-
resentative for more than half of a term to
which someone else was originally elected
shall be considered an election for the pur-
poses of section 1.

‘‘SECTION 3. This article shall be inoper-
ative unless it shall have been ratified by the
legislature of three-fourths of the several
States within seven years from the date of
its submission to the States by the Congress.

‘‘SECTION 4. Any election or service occur-
ring before this article becomes operative
shall be taken into account when determin-
ing eligibility for election under this article.

‘‘SECTION 5. No provision of any State stat-
ute or constitution shall diminish or en-
hance, directly or indirectly, the limits set
by this article.’’.

H.J. RES. 2
OFFERED BY: MR. FRANK OF MASSACHUSETTS

AMENDMENT NO. 15: Strike all after the re-
solving clause and insert the following:

‘‘ARTICLE—

‘‘SECTION 1. No person who has been elected
for a full term to the Senate two consecutive
times shall be eligible for election or ap-
pointment to the Senate for a third consecu-
tive term. No person who has been elected
for a full term to the House of Representa-
tives six consecutive times shall be eligible
for election to the House of Representatives
for a seventh consecutive term.’’

‘‘SECTION 2. Service as a Senator or Rep-
resentative for more than half of a term to
which someone else was originally elected
shall be considered an election for the pur-
poses of section 1.

‘‘SECTION 3. This article shall be inoper-
ative unless it shall have been ratified by the
legislatures of three-fourths of the several
States within seven years from the date of
its submission to the States by the Congress.

‘‘SECTION 4. No election or service occur-
ring before this article becomes operative
shall be taken into account when determin-
ing eligibility for election under this article.

‘‘SECTION 5. No provision of any State stat-
ute or constitution shall diminish or en-
hance, directly or indirectly, the limits set
by this article.’’.

H.J. RES. 2

OFFERED BY: MR. FRANK OF MASSACHUSETTS

AMENDMENT NO. 16: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years from the date of its submission to the
States by the Congress:

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
for a full term to the Senate two consecutive
times shall be eligible for election or ap-
pointment to the Senate. No person who has
been elected for a full term to the House of
Representatives six consecutive times shall
be eligible for election to the House of Rep-
resentatives.

‘‘SECTION 2. No person who has served as a
Senator for more than 3 years shall subse-
quently be eligible for election to the Senate
more than once. No person who has served as
a Representative for more than 1 year shall
subsequently be eligible for election to the
House of Representatives more than five
times.

‘‘SECTION 3. No election or service occur-
ring before this article becomes operative
shall be taken into account when determin-
ing eligibility for election under this arti-
cle.’’.

H.J. RES 2

OFFERED BY: MR. FRANK OF MASSACHUSETTS

AMENDMENT NO. 17: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years from the date of its submission to the
States by the Congress:

‘‘ARTICLE—

‘‘SECTION 1. No person who has been elected
for a full term to the Senate two consecutive
times shall be eligible for election or ap-
pointment to the Senate. No person who has
been elected for a full term to the House of
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Representatives six consecutive times shall
be eligible for election to the House of Rep-
resentatives.

‘‘SECTION 2. No person who has served as a
Senator for more than three years shall sub-
sequently be eligible for election to the Sen-
ate more than once. No person who has
served as a Representative for more than one
year shall subsequently be eligible for elec-
tion to the House of Representatives more
than five times.

‘‘SECTION 3. No election or service occuring
before this article becomes operative shall be
taken into account when determining eligi-
bility for election under this article.

‘‘SECTION 4. Nothing in the Constitution or
law of any State shall diminish or enhance,
directly or indirectly, the limits set by this
article.’’.

H.J. RES 2
OFFERED BY: MR. FRANK OF MASSACHUSETTS

AMENDMENT NO. 18: Strike all after the re-
solving clause and insert the following:

‘‘ARTICLE—

‘‘SECTION 1. No person who has been elected
to the Senate two times shall be eligible for
election or appointment to the Senate. No
person who has been elected to the House of
Representatives six times shall be eligible
for election to the House of Representatives.

‘‘SECTION 2. Election as a Senator or Rep-
resentative before this Article is ratified
shall be taken into account for purposes of
section 1. Any State limitation on service for
Members of Congress from that State,
whether enacted before, on, or after the date
of the ratification of this Article shall be
valid, if such limitation does not exceed the
limitation set forth in section 1.’’.

H.J. RES. 2
OFFERED BY: MR. GOSS

AMENDMENT NO. 19: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years from the date of its submission by the
Congress:

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
to the Senate two times shall be eligible for
election or appointment to the Senate. No
person who has been elected to the House of
Representatives six times shall be eligible
for election to the House of Representa-
tives.’’.

‘‘SECTION 2. No person, upon becoming in-
eligible under this article shall again be
elected or appointed to the House with re-
spect to which that ineligibility applies,
until at least 4 years have passed from the
end of that person’s most recent term in that
House.

‘‘SECTION 3. A State may impose a shorter,
but not a longer, limit on the terms than
that imposed by this article.’’.

H.J. RES. 2
OFFERED BY: MR. HALL OF TEXAS

AMENDMENT NO. 20: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States to be valid to all intents and pur-
poses as part of the Constitution when rati-
fied by the legislatures of three-fourths of
the several States within seven years from
the date of its submission to the States by
the Congress:

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
for a full term to the House of Representa-

tives three consecutive times shall be eligi-
ble for election to the House of Representa-
tives for a fourth consecutive term.

‘‘SECTION 2. Service as a Representative for
more than half of a term to which someone
else was originally elected shall be consid-
ered an election for the purposes of section 1.

‘‘SECTION 3. No election or service occur-
ring before this article becomes operative
shall be taken into account when determin-
ing eligibility for election under this article.

‘‘SECTION 4. No provision of any State stat-
ute or constitution shall diminish or en-
hance, directly or indirectly, the limits set
by this article.’’.

H.J. RES. 2

OFFERED BY: MR. HEFLEY

AMENDMENT NO. 21: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States.

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
for a full term to the Senate two consecutive
times shall be eligible for election or ap-
pointment to the Senate for a third consecu-
tive term. No person who has been elected
for a full term to the House of Representa-
tives six consecutive times shall be eligible
for election to the House of Representatives
for a seventh consecutive term.

‘‘SECTION 2. Service as a Senator or Rep-
resentative for more than half of a term to
which someone else was originally elected
shall be considered an election for the pur-
poses of section 1.

‘‘SECTION 3. This article shall be inoper-
ative unless it shall have been ratified by the
legislatures of three-fourths of the several
States within seven years from the date of
its submission to the States by the Congress.

‘‘SECTION 4. No election or service occur-
ring before this article becomes operative
shall be taken into account when determin-
ing eligibility for election under this article.

‘‘SECTION 5. No provision of any State stat-
ute or constitution shall diminish or en-
hance, directly or indirectly, the limits set
by this article.

‘‘SECTION 6. Any judge appointed to a court
ordained and established by Congress under
article III of this Constitution after the
adoption of this article of amendment shall
cease to hold office unless reconfirmed by
the Senate before the end of each successive
12-year period of service.’’.

H.J. RES. 2

OFFERED BY: MR. HILLEARY

AMENDMENT NO. 22: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years from the date of its submission to the
States by the Congress:

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
to the Senate two times shall be eligible for
election or appointment to the Senate. No
person who has been elected to the House of
Representatives six times shall be eligible
for election to the House of Representatives.

‘‘SECTION 2. Election as a Senator or Rep-
resentative before this Article is ratified
shall not be taken into account for purposes
of section 1, except that any State limitation
on service for Members of Congress from
that State, whether enacted before, on, or
after the date of the ratification of this Arti-
cle shall be valid, if such limitation does not
exceed the limitation set forth in section 1.’’.

H.J. RES. 2

OFFERED BY: MR. HILLEARY

AMENDMENT NO. 23: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years from the date of its submission to the
States by the Congress.

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
for a full term to the Senate two times shall
be eligible for election or appointment to the
Senate. No person who has been elected for a
full term to the House of Representatives six
times shall be eligible for election to the
House of Representatives.

‘‘SECTION 2. No person who has served as a
Senator for more than three years of a term
to which some other person was elected shall
subsequently be eligible for election to the
Senate more than once. No person who has
served as a Representative for more than one
year shall subsequently be eligible for elec-
tion to the House of Representatives more
than five times.

‘‘SECTION 3. Election as a Senator or Rep-
resentative before this Article is ratified
shall not be taken into account for purposes
of this article, except that any State limita-
tion on service for Members of Congress from
that State, whether enacted before, on, or
after the date of the ratification of this Arti-
cle shall be valid, if such limitation does not
exceed the limitation set forth in section 1.’’.

H.J. RES. 2

OFFERED BY: MR. LIVINGSTON

AMENDMENT NO. 24: Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several states within seven
year from the date of its submission to the
States by the Congress:

‘‘ARTICLE —

‘‘Each State may prescribe the number of
terms a person may be elected or appointed
to the Senate or the House of Representa-
tives from that State.’’.

H.J. RES. 2

OFFERED BY: MS. WATERS

AMENDMENT NO. 25. Strike all after the re-
solving clause and insert the following:

That the following article is proposed as an
amendment to the Constitution of the Unit-
ed States, which shall be valid to all intents
and purposes as part of the Constitution
when ratified by the legislatures of three-
fourths of the several States within seven
years from the date of its submission to the
States by the Congress:

‘‘ARTICLE —

‘‘SECTION 1. No person who has been elected
for a full term to the Senate two consecutive
times shall be eligible for election or ap-
pointment to the Senate for a third consecu-
tive term. No person who has been elected
for a full term to the House of Representa-
tives six consecutive times shall be eligible
for election to the House of Representatives
for a seventh consecutive term.

‘‘SECTION 2. In the application of section 1
to a Representative whose service as a Rep-
resentative began after 1990 but before the
ratification of this article, ‘‘five’’ shall be
substituted for ‘‘six’’ and ‘‘sixth’’ shall be
substituted for ‘‘seventh’’. In the application
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of section 1 to a Representative whose serv-
ice as a Representative began after 1980 but
before 1990, ‘‘four’’ shall be substituted for
‘‘six’’ and ‘‘fifth’’ shall be substituted for
‘‘seventh’’. In the application of section 1 to
a Representative whose service as a Rep-
resentative began after 1970 but before 1980,
‘‘three’’ shall be substituted for ‘‘six’’ and
‘‘fourth’’ shall be substituted for ‘‘seventh’’.
In the application of section 1 to a Rep-

resentative whose service as a Representa-
tive began after 1960 but before 1970, ‘‘two’’
shall be substituted for ‘‘six’’ and ‘‘third’’
shall be substituted for ‘‘seventh’’. In the ap-
plication of section 1 to a Representative
whose service as a Representative began
after 1950 but before 1960, ‘‘one’’ shall be sub-
stituted for ‘‘six’’ and ‘‘second’’ shall be sub-
stituted for ‘‘seventh’’.

‘‘SECTION 3. Service as a Senator or Rep-
resentative for more than half of a term to
which someone else was originally elected
shall be considered an election for the pur-
poses of this article.

‘‘SECTION 4. No provision of any State stat-
ute or constitution shall diminish or en-
hance, directly or indirectly, the limits set
by this article.’’.
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